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I. OVERVIEW 
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Lama Hall - 14 Appiaa Way Cambridge, MA 02138 



THE EDUCATION BinHTS OF HOMELESS CHILDREN 

by Shelley Jackson, Staff Attorney 
September. 1988 



I. INTRODUCTION AND QVFRVTFW 

Significant obstacles confront homeless school-aged children in obtaining 
and m ai n tai ni ng access to free public education. Homeless children have faced 
outright exclusion from school, as well as a variety of ancillary problemu that 
can preclude continued school enrollment The problems of these especially 
vulnerable students have become apparent as hmnelessness continues to claim 
an increasing number of families and children as its victims. 

In 1987. the Center for Law and Education, the National Coalition for the 
Homeless, the National Network of Runaway and Youth Services and the 
Hbmelessness Exchange joined forces to document the extent to which 
homeless children experienced difficulties in enroUing and continuing in school. 
A collaborative survey of approximately 110 sheltw providers throughout the 
country revealed that one-third of these providers knew of instances in which 
homeless chiklren had been denied access to school as die result of local 
enforcement of state school rcsklency or guardianship taws. Shelter providers 
reported that homeless children were barred from their district of origin for 
alleged faUure to establish that they stiU resided there, barred from the 
district in which a shelter, hotel or other temporary accommodation was 
located for alleged failure to establish a "permanent" residence, and that 
children whose homeless parents had placed them temporarily with others were 
barred from districts in which their caretakers lived if the caretaker was not a 
parent or the chikl's legal guardian. A variety (tf other problems also kept 
homeless chiklren out of school, including lack of adequate transportation, the 
inabiUty to obtain or get speedy transfer of prior school or health records and 
the denial of special services (including special education compensatory 
educatk>n for the educationaUy disadvantaged, school meals, services for 
limited english proflcient students and fMOgrams for the gifted and talented). 
A subsequent 1987 Center for Law and Education survey of state department of 
education officials, however, revealed that these persons had Utde knowledge 
of either the numbers of homeless school-aged youngsters within their 
jurisdictions or the problems these students faced. 



IL THE McKlNNEV APT 

A. The Acf 8 Education Pmyjiitftn. 



Congress responded to advocacy on behalf of homeless persons, including 
homeless school-aged chiklren. through the July, 1987 passage of the Stewart 
B. McKinney Homeless Anistanee Act*. This omnibus SI biUion legisUtion 
established many programs to aid homeless persons in fiscal years (FY) 1987 



and 1988, and included a section designed to ensure equal access to education 
for homeless children. 

The MciCinney Act's education provisions' are premise on two 
CongTcssicnal policies — that all homeless children have the same right to a 
free appropriate public education as that given to non-homeless students; and 
that states review, and if necessary, revise their school residency laws in 
order to preclude their use as a tool to bar homf less children from school* 
The Act establishes a two-year program of voluntary federal grants to state 
educational agencies. McKinney requires grant-recipient states to use their 
grant money to (1) establish or designate an office as the 'Coordinator of 
Education of Homeless Children and Youth"; (2) compile data on the number of 
homeless children within their jurisdictions and the nature and extent of those 
children's problenu in obtaining an education; and (3) write a 'tttte plan" for 
educating these students, including a mechanism to resolve disputes concerning 
a homeless child's education placement In addition, the Act establishes a 
uniform standard for determining where homeless children will attend school. 
State plans must ensure that local school districts enroll these students in 
accord with the "best interest of the child", rather than on the basis of 
administrative convenience or cost Local districts must also provide homeless 
students with educational services, such as those mentioned above, on the same 
basis as these services are provided to non-homeless youngsters, and ensure 
the timely availabUity of school records when homeless students move from one 
district to another*. 

Congress authorized $12 J million for McKinney education grants, 
including $3 million in guaranteed gnnts to states for fiscal years 1987 and 
1988, and an additional $2.5 million in exemptery grants to state or local 
educational agencies hi FY 1988. Congress subsequendy appropriated $4.6 
miUion for FY 1987 state grants, and $4.7 million foi FY 1988, but faUed to 
appropriate money for the exemplary grants, which were to have been awarded 
on a competitive basis and used to fund model educational programs. Although 
the Reagan Administration's FY 1989 budget eliminated federal funding for the 
education of homeless children, legislation has been introduced to reauthorize 
the education provisions for FY 1989 and 1990, deluding an authorization of 
$6 miUion each year for state grants, and an additional $2.5 milUon annuaUy 
for exemplary grants. 

B. Imolementstion 

The U.S. Department of Education (ED) announced the availability of 
McKinney monies in December, 1987, and set an April 30, 1988 deadline for 
applications for the first round of grant monies. All 50 states and the Dutrict 
of Columbia applied for McKinney grants, which were allocated according to a 
population-based formutai that gave each state at least $50,000. ED required 
that states use their first year's grant monies to gadier data on tlie number of 
homeless students and dieir education problems, and required the provision of 
a state plan u a condition of eUgibUity for the second round of grant monies. 
The current application date for the second round is April 30, 1989. 

In May, 1988, the Center for Law and Education conducted a follow-up 
survey of state educational agencies to assess the level of state implementation 
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of the McKinfiey Act. Survey questions were designed to determine whether 
states had specific plans to review or revise school residency laws, whether 
states had modified their enrollment policies or practices in the aftermath of 
McKJnney but prior to the existence of a state plan, and whether states 
intended to seek out homeless persons and their advocates in gathering data 
about this problem. 

The responset to the 1988 survey, in contrast to the information 
submitted prior the passage of the McKinney Act, indicated that states are 
generally aware of the problems of homeless student access, and beginning to 
take step* to address diese problems. Thirty two states responded to the 
Center's survey. Most of these respondents indicated a current or planned 
review and possible revision of state residency laws. Most notably. New York 
reported that its Bond of Education promulgated tnobitions in May, 1988 to 
aUow homeless parents to choose wbetber their children wookl attend school in 
either the district in which their temporary accommodations were located, or 
the district in which the child had bst attended school before becoming 
homeless. Cbnnecticttt reported that its school residency tow had been 
amended ui 1987 to explicidy provide that homeless childien could attend 
school in either the district of temporary residence or the district of origin. 
Connecticut advocates report, however, that under this tow, the district of 
origin, rather than a homeless parent, has the power to determine whether the 
child will continue attending school in his or her prior disbict, or be enrolled 
in a district of temporary residence wUk tuition paid by the district of origin. 

Education officials in California, Kentucky, Marytond and Virginia 
announced that diey mtended to promulgate interim guidelines or other 
advisory opinions to loeti school districts to govern homeless student access 
during the 1988-89 school year. Wisconsin reported that it planned to work 
with k>cal districts to ensure that students who become homeless during the 
school year are maintained in their district of origin until that year ends. 
Ohio and Oklahoma reported that their states were in the midst of developing 
additional procedures to review kical decisions regarding homeless student 
enrollment. Finally, 21 states indicated that they ptonned to include homeless 
persons and/or their advocates in efforts to gather data about homeless 
student accen. These outreach activities included conducting surveys of 
advocates, appointing advocates or homeless persons to state advisory 
committees or task forces considering homeless education issues, and, in Iowa, 
Kentucky, Vermont and Virginia, ptonning for public hearings or direct 
interviews with homeless persons. 



m. ADVOCACY 
A. Litiaation 



There is a small body of litigation concerning the rights of homeless 
children. The nujority of these cases, however, were brought prior to the 
passage, of the McKinney Act, and rely on legal arguments concerning state 
school residency tows. At least two cases from New York, the administrative 
comptoint TvnaR Y. WPOlev*. and the federal district court case Orozco v. 
SflhflT rely in part on the McKinney Act, but these cases were brought prior 
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to the passage of the New York state regulations ensuring parental choice in 
hometess student enrollment*^ 

After the development of interim guidelines or other policies regarding 
homeless student enrolbnent^ legal services attorneys should consider 
chaUenging inequitable policies as violative of tha McKinney "best interesr 
standard. It might also be argued, even prior to the adoption of a state plan, 
that the continued use of a discriminatory school residency standard violates 
the equal access policies on which the Act*s specific requirements are based, 
but there is less legal ground for this type of chaUenge.* Advocates might 
also raise due process claims to challenge the arbitrary denial of access to 
homeless students without procedural safeguards*^ Finally, in the event that a 
homeless child is completely excluded from school, advocates can rely not only 
on the McKinney Act, but state constitutional rights to an education and 
federal equal protection guarantees*^® 

B* Other Stmtftgies 

The McKinney Act gives states substantial power in determining how 
homeless diildren*s problems would be identified, evaluated and addressed* As 
a result, vi^Hrous advocacy is imperative in order to ensure that states do not 
make tiiese decistons in a vacuum, without the input or direction of homeless 
parents and studenla. Homeless clients and their attorneys can work to make 
sure dmt st^ officials seek out the views of the homeless in meeting the 
education needs of tiieee diildren and writing the state ptam* bsues of 
particular iasportance include: the incorporation of parental chof:e regarding 
school enrollment into die McKinney *best interest" standard; the development 
of impartial procedures for resolving disputes about school ptacement (including 
procedures that are speedy and do not disrupt a chikl*s education); and 
guaranteeing tiiat any *besi interest" standard, including one based on parental 
choice, is meaningful by forcing states to allocate sufficient resources to 
provide homeless children with adequate transportation to and appropriate 
services in their educational programs* 



1* Pub* L* 100-77 (7/22/87), CQdififid gt 42 U.S*C* §$1 1301 - 1 1472* 

2* IjL Tide VU, Subtitle B, §§721-25, codified gl 42 U*S*C* §§1 1431 - 1 1435* 

3* 42 UAC* §11431* 

4* 42 U.S*C* §11432* 

5* No* 12010, N*Y. Dept of Education (19S8), concerning chUdren denied 
access in the school district in which their temporary housing accommodations 
were located. The RY. Commissioner of Education ultimately ruled that the 
district in which tiie temporary housing was located was the petitioner's 
"current and sole residence", and ordered that district to recognize the 
homeless Tynan children as residents and admit them to school* 
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6. No. 87 Civ. 6822 (S,D.N-Y. filed 9/18/87; preliminary injunction issued 674 
F. Supp, 125 tS-D»Ry, 1987J), raising issues of the denial of procedural due 
process in homeless school enrollment decisions and alleged inadequate legal 
remedies for indigect students to challenge local enrollment decisions. 

7. In June, 1988, attorneys for the plaintiff in OrozcQ filed a memorandum of 
opposition to the state and local defendants* motion to dismiss* Defendants 
asserted that the plaintiffs claims had been rendered moot due to her move 
from New Ybric to Puerto Rico and the adoption of two 1988 New York state 
regulations on school residency, including one establishing some limited 
procedures in school residency determinations and another regarding the schoo! 
enrollment of homeless children. Plaintiffs attorneys asserted that there was 
sufficient likelihood of the plaintiffs return to New York to make this case 
"capable of repetition, yet evading review", and argued that the 1988 educatJon 
regulations were not extensive enough to satisfactorily address the range of 

the plaintiffs due process complaints. Sfifi Plaintiffs Memorandum of Points 
and Authorities in Opposition to Motions to Dismiss, Orozco. suora (S.D.N.Y. 
filed 6/2/88) (Gearinghouse No, 43,336F) 

8. Scti g«g. the rejection of a legal challenge based on the "policies" of the 
DevelopmentaUy Disabled Assistance and Bill of Rights Act in Pennhurst State 
School and Hospital v. Haldftrmnn, 4S1 U.S. 1, 101 S.Ct 1S31 (1981). 

9. See Orozco. suora. 

10- Sfifi PKler V. Doe- 457 U^. 202. 102 S.Ct. 2382 (1982). 
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Homelessness: A Barrier to Education 
for Thousands of Children 



Homelessness, a societal crisis now 
claiming an increasing number of fami- 
lies and children as its victims, is inflict- 
ing special damage on homeless 
school-aged youths by barring or imped- 
ing these children's accoss to education. 

Recently-gathered information from a 
number of sources indicates that tho 
transient, uncertain existence of the 

^meless and the application of state or 
lucal school attendance and transporta- 
tion policies to homeless students have 
combined to keep these children out of 
school, or to make their continued atten- 
dance an almost impossible task for fa- 
milies without permanent shelter. In an 
effort to address this problem, children's 
advocates have collected data about the 
existence and extent of barriers to 
educational access, worked for the pas- 
sage cl federal legislation to guarantee 
homeless students their educational 
rights, and, in New York, are beginning 
to litigate the question of whether 
residency laws and regulations can ef- 
fectively keep homeless children out of 
the classroom. 

Although the total number of home- 
less persons in America is often disput- 
ed (estimates range from dOOfKX) to 
three million), there is a growing body of 
data indicating that the number of fami- 



lies and children who live without perma- 
nent .lousing is Increasing at an 
alarming rate. A 1987 study by the New 
Ybrk-based Partnership for the Homeless 
stated that homeless ^milies now com- 
prise the largest portion of the homeless 
population, and, based on data provided 
by forty cities, reported that children un- 
der the age of sixteen constituted be- 
tween 18.2% and 19£% of those cities' 
homeless. The results of a U.S. Confer- 
ence of Mayors survey of twenty-nine ci- 
ties reported that families represent 
approximately one-third of the homeless 
populatio:is in those cities, anci that the 
number of homeless families is expected 
to increase. 

In addition, advocates are beginning 
to collect data dealing specifically with 
the impact of homelessness on educa- 
tion. The preliminary results of an eight- 
city survey by the Child Welfare League 
of America indicate that 43% of home- 
less school-aged children do not attend 
school. Seventeen cities responding to 
the U.S. Conference of Mayors survey 
reported that homeless children ex- 
perienced problems relating to unstable 
school attendance and lack of access to 
education. 

Conunued on next page 



Special Issue 

The Educational 
Rights of Homeless 
Children 




Phato Mmlanm QoMan . 

The articles in this issue were researched 
arid written by Center for Ljbw and Edu- 
cation Staff Attorney Shelley Jackson, 
with the assistance of Lucy R. Watkins, 
Education Advocate, and Paul \tifeckstBin, 
Director of the Center's \^shington, D.C. 
office. 



New Federai Act Protects Education Rights 
of Homeless Children 



Two years of legislative advocacy on 
behalf of the children of homeless fami- 
lies and hor^^eless or runaway youth 
came to fruitkxi In late June, when Con- 
gress enacted the ''Stewart B. McKinney 
Homeless Assistance Act". This legista- 
tk>n, an omnibus package of several pro- 
granrfs benefitting homeless persons, 
includes a provision designed to ensure 
that no homeless child Is denied access 
to education. PresMent Reagan signed 
the McKinney Act into law on July 22, 
^ and It is effective upon enactment. 



RIC 



The Act's education provision states 
Congressional policy that homeless chil- 
dren have access to a free, appropriate 
public education on an equal basis with 
non-homeless children, and that state 
residency laws not be used as a tool to 
bar homeless youngsters from school. 
The new law establishes a $125 millton, 
two-year grant program to assist states 
and localities in implementing Congres- 
sional policy through study, planning and 
the provision of education to homeless 
children. 
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The McKinney Act guarantees all 
i^ates a share of five million dollars an- 
nually in federal fiscal years 1987 (cur- 
rently in progress, ending September 30, 

1987) and 1988 (l)eglnning October 1, 

1988) , distributed according to a formula 
that parallels state funding allocations 
under the Chapter 1 program. Each 
recipient state will be given at least 
$50,000 per fiscal year. Although states 
do not have to apply for these grants, 
the Act sets aside money for every state. 

Cotninu9d on p§g» 3 



Homelessness 

(contintmd from pi0t 1} 

The lack of access to school or 
iirficu'Nes in obtain, -^g an education are 
among the myriac of problems that con- 
front families struggling to survive on the 
streets, in shelters, in "welfare motels" 
and other temporary accommodations. 

In February. 1987 the Center for Law 
and Education, the National Coalition for 
the Homeless, the Homelessness Ex- 
change and the National Network of 
Runaway and Youth Services collaborat- 
ed on a survey of approximately 110 
shelter providers (including family 
shelters, soup kitchens and shelters for 
runaway youth) throughout the country. 
The results showed that one-third of 
these providers knew of denials of 
educational access to the homeless. 

Shelter providers reported (1) cases in 
which residency laws were used to bar 
continued accf^ss to the schools or 
school dicitricts where students had been 
enrolled before their homelessness re- 
quired a temporary move out of the 
school attendance area (2) cases In 
which residency laws were used to 
preclude initial access to schools or 
school districts serving the attendance 
area where a homeless student is tem- 
porarily housed and (3) cases In which 
schools used guardianship laws as a 
barrier, by refusing to consider a home- 
less child as a resident unless the child 
lived with a parent or legal guardian. 
These guardianship requirements can 
affect children who are separated tem- 
porarily from their family, and living with 
a friend or relative who is not a legal 
guardian, as well as homeless runaway 
youth. 

In addition, approximately 23% of 
those responding to the survey of shelter 
providers knew of instances in which 
l .omeless students' educational access 
had been hampered by the inability to 
obtain prior school or health records. 
Nineteen percent reported the denial of 
special services, including special edu- 
cation, and 15% reported that inade- 
quate or unavailable transportation had 
been a barrier to educational access. 

Anecdotal information from published 
newspaper reports, and the first-hand ex- 
periences related by shelter providers, 
flesh out these statistics to paint a rev- 
ealing picture of the hard life of a home- 
less student. Every day, these children 
confront at>ject poverty, poor nutrition, 
transiency and frequent absences in ef- 
forts to complete their homework, remain 
attentive in class and continue to ad- 
vance in their studies. In some cases, 
the stress of homelessness and the 
need to meet other family needs 
relegates a child's education to low pri- 
ority status. Homeless students often en- 
dure the ridicule of their peers, and are 
derkled as ' hotel kkJs". Dr. Ellen Bas- 
suk, a psychiatry pressor at the Har- 




vard University Medical School, studied 
156 Massachusetts homeless children, 
and found evidence of the damage in- 
flicted by a life on the streets and in tem- 
porary accommodations. Many very 
young children in this study suffered 
from developmental delays, and, on the 
average, manifested more of some be- 
havioral problems than young non- 
homeless children who had been diag- 
nosed as ''emotionally disturbed". 
School-aged children who completed 
Bassuk's psychological te^ often 
scored above the recommended cut-off 
points for psychiatric referral and evalua- 
tion. Thus, homelessness itself may be 
creating a generation of children who 
have special educational needs, even as 
these youths' lack of permanent shelter 
bars them from the classroom and from 
receiving other services often offered to 
special needs students. 

No Action From The States 

In contrast with the experiences and 
reports of shelter providers and others 
who have direct, daily contact with 
homeless families and children, state 
Department of Education officials appear 
largely uninformed about the presence 
of homeless children within their state, 
the extent of these children's educational 
needs and whether homeless youths 
receive an education at the local level. 
In March, 1987. the Center for Law and 
Education sent a questionnaire regard- 
ing state practices and policies for 
homeless students to the chief state 
school officers in the fifty states and the 
District of Columbia, and received 
twenty-three responses. The majority of 
the respondents, however, had no 
statewide data on the number of home- 



less children within their jurisdictions or 
whether those children were able to ob- 
tain an education. The majority of states 
had no uniform plan for ensuring that 
homeless students received an edu- 
cation. 

Thirteen respondents either returned 
the questionnaire unanswered, claiming 
they had "insufficient data" to complete 
it. or reported that ^hey did not compile 
the information it equested. Four state 
school officials indicated that other non- 
education state agencies might have the 
requested information, and forwarded 
the questionriaire to those agencies. Of 
these four, only the District of Columbia 
has subsequently responded. 

Only eight respondents, from Alaska, 
the District of Columbia, Hawaii, 
Maryland, New York, North Carolina, 
South Carolina and Wyoming, provided 
any substantive information in response 
to the Center's survey. In almost all 
cases, however, these respondents did 
not answer every question. Six of these 
states reported that they have a home- 
less, school-aged population, but only 
two officials (from New York and D.C.) 
were able to estimate how many home- 
less children attended school in their 
jurisdictions. Only Hawaii reported that 
guidelines existed for determining where 
homeless children will be educated, but 
failed to elaborate. Only New York 
reported that state and/or local initiatives 
had been proposed to address the 
educational rights of homeless children. 

The reports from state Department of 
Education officials and from shelter 
providers differed most sharply regard- 
ing the outright denial of or barriers to 
educational access. Only the New York 
Department of Education was aware of 

Continifd on next page 
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Homelessness 

{cwttinuecl from pttge 2} 

the practice of school districts denying 
access to homeless children, perhaps in 
part because this issue has been litigat- 
ed in that state. Similany, only New York 
was aware of homeless children being 
denied access to various special educa- 
tional programs (special education for 
the disabled or vocational education, for 
example). Only three respondents report- 
ed arrangements to provide and pay for 
ticii *portation if a homeless child con- 
tinues to attend school in a former dis- 
tnct of residence, and four reported 
arrangen^'^'^ts for transportation if the 
child goes .0 school in area t which the 
family's temporary accommodations are 
located. And, although shelter providers 
cited the inability to obtain records as 
the primary ancillary barner to educa- 
tional access for the homeless, not a 
single state Department of Education 
reported that a child's inability to obtain 
records prevent him or he' from entenng 
the classroom 



Local and National Advo^-'cy 

As documentation regarding the 
educational problems of the homeless 
piles up, these children's needs are also 
getting increased attention through legis- 
lative and litigation efforts In late June, 
Congress enacted an omnibus homeless 
aid package, including a provision 
designed to provide educational access 
to all homeless children (See "New 
Federal Act Protects Education Rights of 



New Federal Act 

(continued from page 1) 

Any state choosing to apply to the 
Department of Education (ED) for these 
funds must use its grant to (1) gather 
data on the nature and extent Oi me 
problems of homeless youngsters' ac- 
cess to and placement in schools, and 
(2) develop and implement "state plans", 
ensunng that all homeless children are 
educated. Stat3s can either deate or 
designate a state office as "Ctordinator 
of-EducatiOh of Homeless Children and 
Youth", which will be charged with carry- 
ing out these functions. Thes€ coorc^inat- 
ing offices must submit intenm rep*. to 
ED on their data collection by December 
31, 1987, and file final reports by Decem- 
ber 31, 1988. 

State plans for education of the home- 
less must contain a provision authorizing 
state or local education agencies, the 
parents or guardians of homeless chil- 
dren, homeless or runaway youth or so- 
cial workers to make decisions about the 
educational placement of and provision 
of services to homeless children. These 
nust also establish a mechanism 



Homeless Children," in this \^fue.) 

To date, tivee cases, all in Njw York, 
have challenQv-Kl t^.e outright de'nial of 
educational acc9ss to homeless stu- 
dents In each case, local school districts 
relied on their interpretation of New York 
residency standards to hoir u ai ihe af- 
fected homeless plaintiffs were not "resi- 
dents" of the school district and barred 
the students from school In the absence 
of a state law or policy establishing a 
uniform approach to educating homeless 
children, the reso'tition of each of these 
disputes has been governed by a "case- 
by-case" determination standard set 
down by the New York Commissioner of 
Education This litigation has prodLced 
mixed results; one family succeeded m 
forcing the family's prior district of resi- 
dence to allow Its homeless children to 
attend school there, but two subsequent 
plaintiffs, who also wanted their children 
to continue attending the schools in 
which they were enrolled prior to becom- 
ing homeless, were ordered to enroll the 
children in the school district in which 
the family's temporary shelter was locat- 
ed. (See "Advocates in New York 
Challenge Denial of Education to Home- 
less Children,' in this issue.) 

In addition, at least two other noo- 
education cases brought on behalf of 
homeless families discuss homelessness 
as a bai .?r to educational access In 
Massachusetts Coalition *jr the Home- 
less V Dukakis, an ongoing case, home- 
less plaintiffs charge that state welfare 
benefits are insufficient to allow 
recipients to obtain affordable housing in 
which to raise their families Through af- 
fidavits, these plaintiffs voiced concoins 



to resolve disputes concerning homeless 
students' educational placement 

"Best Interest cf the Child" 
is the Determining Factor 

State plans must, "to the extent prac- 
ticable " be designed so that the affected 
local educational agencies will comply 
with the Act's provision for equal educa- 
tional access for the homeless. Locali- 
t es in participating states must enroll 
children who become homeless in either 
the school OiStnct in which the child was 
originally enrolled or the school distnct 
in which the child is actually living, 
wnichever is in the child's "best in- 
terest" This provision of guaranteed ac- 
cess affects both homeless children who 
are living with their parents in temporary 
housing, and children whose homeless 
parents have placed them temporanly 
with others. Thus, schools can neither 
insist that children living apart from their 
parents reside with a legal guardian m 
order to be enrolled in school, oi refuse 
to admit these youngsters unless home- 
less parents surrender their legal paren- 
tal rights. 

Localities must also provide educa- 

Continued on next page 



about the impact of homelessness on 
their chilaren's education. For example, 
one plaintiff stated that she and her two 
children had moved three times in four 
nonths within one city, and that, as a 
result, her daughter had changed 
schools ihree iimes. Anciher piainiiff 
reported her difficulties in transporting 
her five school-aged children, including 
two handicapped c'- 'dren, back to 
school in their former school district 
from temporary motel accommodations 
sixteen miles away In Hansen v. McMa- 
hon, a case challenging the California 
Department of Social Service's refusal 
and inability to provide overnight shelter 
for homeless families, plaintiffs' affidavits 
detailed cases in which homeless chil- 
dren fell behind academically and 
missed long penods of school while iheir 
families sought shelter One shelter 
operator submitted an affidavit in Han- 
sen, stating that she knew of homeless 
children who had not attended school in 
two years (This case was ultimately 
decided in favor of the plaintiffs ) 

The Center for Law and Education 
continues to gather data on the educa- 
tional needs of the homeless, and will 
disseminate information about legislative 
mandates and advocacy strategies that 
may assist homeless students The 
Center will also participate in a panel on 
the needs of homeless clients at the up- 
con>:ng December, 1987 National Legal 
Aid and Defender Association conven- 
tic n Miami Legal services attorneys 
and other advocates who wish to share 
or receive informacion on iJnS issue 
should contact Shelley Jackson at the 
Center's Cambridge office 



ED Begins Plan^^ 

for Implementation 

The Department of Edtcation (ED) 
has begun planning implementation 
strategies for the elementary and 
secondary education provisions of the 
McKinney Act. FO has .resigned 
primary responalbHity to Tom Faegen, 
in the Department's Office of Con^- 
pensatory Education Programs. He 
can l?e contacted at 2043 R}B^ 400 
Maryland Avenuu, SW.. Washington, 
D.C. 20202 (?02)732-4682. 

According ^o Faegen, ED will notify 
states immec:iately about the 
McKinney Act by sending copies of 
the educetion provielonet end notice 
of the availability ol gram monies, to 
state departnmit of iKkiciMcm dfllcials 
in the fifty eCMe and t h e DW ri el of 
ColunrMa. akicatiORfliiit ft|fi(it for 
federal 1iaG9t^^^im^^^0^ 
been epprdprM«4 ;h 

Deadilnat Wfgm^Mfl^^ w(d 
beannoofioedjgg ^j^^ 
ED had not d i tid a d^^ilh i wttjt 
prornuIgM i4i|yditlQ|^lolM|^^ 
the new tavi; or leiMe iioci^^ 
guideline intlMri. 



New FMaral Act 

(ooMifw^d from p«0t $) 

tkmal se. </ice&, such as special educa- 
tion, compensatory e:Jucation for the 
disadvantaged, programs for limited- 
Engllsh-proflcient students, vocational 
education, programs for the gifted and 
talented, and school nneals to honneless 
children on the same basis as these 
services are provided to non-homeless 
students. The joint statement of con- 
ferees accompanying' the Act states that 



transportation is also Oiie of the sen/ices 
to be provided to homeless students in a 
non-discriminatory manner Local educa- 
tional agenda must also maintain the 
records of homeless children so that 
they are available in a timely manner 
when these children move to a new 
school district* 

In addition to the funds provided un- 
der the basic grant program, the Act 
sets aside $2.5 million in competitive 
demonstration grants for federal fiscal 
year I98a States and localities wishing 



Suggested Questions Regarding the Education Provisions 
of the IMcKinney Homeless Assistance Act 



1. Will this state apply for a McKlnney Act 
grant for the education of boneless children 
and youth? 

2 What state off*c<^ vll be th'^ designated 
"Coordinator of Education o\ lomeless Chil- 
dren and Youth"? 

3 Wit! advocates for the homeless and home- 
less persons be involved in gathering data 
about the number, location, nature and extent 
of the problem of educating homeless 
youngsters? 

4. What will be the process for developing the 
"state plan" to ensure all homeless school- 
aged children are educated? Will this process 
include: a) public hearings? b) consultation 
With or involvement of homeless persons and 
their advocates? 

Under the state plan. 

5. Who will determine the "best interest" of a 
homeless student? Will parents be deemed to 
know the child's **bes( interest"? If not, how 
Will tri3 parent's vie^vs be taken into account? 
In the case of homeless or runaway youths, 
will their views and those of shelter coun- 
selors be taken into account? 

6 What will be the standard for the "best in- 
terest" of a homeless child'^ Wili this stan- 
dard give enough weight to: 

• the need to avoid disrupting the child's 
education? 

• problems parents and children may 
face if forced to commute long dis- 
tances without having transportation 
provided by a local school district*^ 

• Parents' intent about future residence 
— to either return to the child's piior 
school district, or to remain in the 
school district In which the family Is 
temporarily sheltered? 

7 Will school plac3ment decisioi ^ meet the 
overall legal mandate to &i/oid discriminatory 
treatment of homeless children? Will these 
decisions as8ure> 

• That families residing in shelters are 
not treated differently from other, non- 
homeiess residents when they seek to enroll 
their children in the attendance area where 
they are sheltered? 

• That families intending to return to 
their prior district of residence, and wishing to 
continue enrollment in that prior district, are 
not treated differently from ot^^er, non- 
homeless families who travel temporarily out- 
side the district? 

• That children of homeless families who 



have been temporarily placMl with a friend or 
relative will not be barred from school on the 
condition that the homeless parents sur- 
render their legal parental rights? 

• That homeless or runaway youth will 
not be barred from school becai:s4 they are 
not living with a legal guardian? 

8. What procedures will be used to resolve 
disputes over a homeless student's e<iuca- 
tional placement? Do these procedure s pro- 
vide for a full and impartial determination of 
the child's best interest (indepandeni decision 
maker, adequate notice, right to representa- 
tion, to present and cross examine witnesses 
and evidence, findings, and appeal)? Do 
these procedures assure that a child's educa- 
Von will not be disrupted during the pendency 
of any dispute? 

9 Wili transportation always be provided to 
the school that meets the child's best in- 
terest? 

10. How wilt state and local officials ensure 
that homeless students receive equal access 
to special educational sen/ices? 

11 How will state and local officials ensure 
that the school records of homeless children 
are available in a timely rranner when these 
children move to a new school district? 

12. Are state school residency requirements 
being reviewed and revised to ensure that 
they do not interfere with the provision of a 
free arid appropriate public education in the 
school that '^eets a homeless student's best 
'•'^rest? 

Vill state or local education officials be 
bncouraged to coordinate with agencies 
responsible for placing homeless families in 
order to avoid disruption of education? 

14 How will state officials publicize the Act's 
provisions and the requirements included in 
state plans to local education agencies? 

15 What provisions wtii be made for monitor- 
ing local compliance with the provisions of 
the McKinney Act? Do these monitonng and 
enforcement too*s include. 

• Site visits? 

• Collection of local data and reports? 

• Review of educational placemen; de- 
cisions? 

• Consultation with homeless persons 
and their advocates? 

• Well publicized complaint procedures? 

• Strict and effective timelines and reme- 
dies for correcting deficiencies? 

• Technical assistance? 



to establish "exemplary programs" for 
educating the homeless can apply to ED 
for these funds, provided that the appli- 
cant is located in a state which has sub- 
mitted a state plan. 

Congress retained a supervisory role 
regarding education for the homeless by 
requiring reports from ED on each 
state's interim and final data reports wi- 
thin forty-five days after these report;^ 
are due. ED must also monitor and 
review state and local compliance with 
the McKinney Act in accordance with the 
provisions of the General Education Pro- 
visions Act (GEPA), GEPA gives ED the 
authority to require states to submit a 
plan for monitoring and enforcing local 
compliance with federal education grant 
program requirements. In addiiion, 
GEPA provides for the submission of 
state and local grant applications to ED 
that include assurances of monitoring by 
states, the availability of necessary tech- 
nical assistance to local agencies, and 
state and local consultation with persons 
affected by federally-funded programs. 
ED must also give Congress an overall 
report on activities under the Act at the 
end of each fiscal year This report is in- 
tended to cover activities in all states, in- 
cluding states that do not participate in 
the program. The General Accounting 
Office must give Congress a nation-wide 
estimate on the number of homeless 
children by June 30, 1983. 

Although any state accepting McKin- 
ney Act funds must comply with the 
Act's requirements, states do not have to 
participate in this grant program. Non- 
participating states need not abide by 
the specific planning and data collection 
mandates that accompany the receipt of 
grant monies, but advocates may be 
able to argue that these states are 
nevertheless bound by the general equal 
protection olicies on which the Act is 
based. Tht s policies, advocating equal 
educational access for the homeless 
and rejecting the use of residency laws 
as a bar to school enrollment, are in- 
cluded in the Act's general provisions, 
and are not tied to the receipt of grant 
monies 

Advocate*" Can Play A Hole 

Successful implementation of the 
McKinney Act depends primarily on par- 
ticipation of all states in the program, 
and the content and scope of each par- 
ticipating state's plan. To that end, home- 
less clients and their advocates may 
want to take an active role in detemnin- 
ig how state and local education offi- 
cials plan to implement the Act (see 
suggested questions in box), and in pay- 
ing particular attention to certain issues, 
including decisions governing these 
youngsters' educational placement and 
the provision of transportation to them. 

Contirmd on rmt page 
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New Focteral Act 

(oontkHMd from ptg* 4) 

The law seeks to avoid instances in 
which a child who t>ecomes homeless 
during the school year is effectively 
barred from attending school in either 
the child's district of origin or district of 
temporary residence, if each district as- 
serts that the child fails to meet applica* 
ble residency requirements (see 
summary of the Deigado case in "Advo- 
cates in New Vbrk Challenge Denial of 
Education to Homeless Children," in this 
Issue). In those states receiving grants, 
homeless children are to be enrolled in 
one of the two school districts, in accor- 
dance with the child's "best interest", 
rather than on the basis of administrative 
convenience or cost. States must autho- 
rize state or local education agencies, 
the parents of homeless chiklren, home- 
less or runaway youth or social workers 
to determine this standard. 

Advocates could seek to ensure that 
states, in adopting a substantive stan- 



dard for the best interest of the child, ad- 
dress the primacv of the parents' role. 
This parental involvement is supported 
by the Act's explicit recognition that 
homeless parents may be authorized to 
make decisions about their children's 
education, and by the need to formally 
acknowledge the view of parents who 
object to placement decisions through 
the dispute resolution mechanism re- 
quired in each state plan. Advocates can 
play a major role in developing impartial 
procedures for resolving disputes, and 
for assuring a process that is speedy 
and non-disruptive to the child's edu- 
cation. 

In addition, conference committee lan- 
guage states that local educational 
agencies must provide transportation "at 
the same level and to the same degree 
as ... offered to other students in that 
particular school." Advocates should rely 
on this language to ensure that localities 
plan transportation routes thai are ac- 
cessible to homeless children. In addi- 
tion, when a proper placement decision. 



serving the best interest of the child, is 
made, transportation must obviously be 
provided where needed. 

Other programs within the McKinney 
Act's education and training provisions 
include a $17.5 million adult literacy in- 
itiative and a $14 million job training pro- 
gram. The entire Act includes assistance 
in the areas of housing, health care (in- 
cluding mental health), emergency food 
and shelter, community services and 
special programs for homeless veterans. 
The Act carries a total authorization of 
$443 million for fiscal year 1987 and an 
additional $616 million for fiscal year 
1988. Congress recently approprated 
$355 million for FY 1987. 

The Center for Law and Education will 
monitor the implementation of the 
McKinney Act's education provisions. 
Advocates and clients with questions 
about the Act or those seeking copies of 
it, as well as those with future informa- 
tion about its execution in their state 
should contact Shelley Jackson at the 
Center's Cambridge office. 



Advocates in New York Challenge Denial 
of Education to Homeless Children 



New York, generally regarded as the 
state with the country's largest reported 
homeless population, has been the fo- 
cus of the most formal legal advocacy 
on the denial of education to homeless 
children, and the source of the most 
comprehensive information from state 
and New York City education officials on 
the nature and scope of this problem. 

Homeless clients and their advocates 
have challenged the use of New York 
residency requirements as a barrier to 
educational access three times, once 
before the state Department of Educa- 
tion and twice in state court. The first le- 
gal case to consider this issue. Richards 
V. Board of Education of Ur^ion Ffoe 
School District Number Four\ wps 
brought to a New Vbrk Department of 
Education administrative hearing. The 
plaintiff in this case, Mary Richards, was 
a homeless woman with two teen-age 
children from Port Chester, New York. 
The Richards family lost its home in the 
spring of 1984 when the Westchester 
County Department of Social Services 
decided that the apartment in which they 
lived was too hazardous, and relocated 
them. 

During the first five months of the 
1984-65 school year, the Richards lived 
in six different motels in five different 
school districts. The plaintiff retained 
strong community ties to Port Chester, 
and searched diligently for permanent 
housing so that the family could return 
there. Despite these efforts, the doors of 

O 



the Port Chester schools were closed to 
the Richards youngsters. School officials 
prevented the plaintiff's daughter from 
enrolling in high school, and dismissed 
the plaintiff's handicapped son from mid- 
dle school after he had attended classes 
for approximately six weeks. Officials 
justified this exclusion by arguing that 
the Richards children no longer satisfied 
state residency requirements, even 
though the Superintendent of Schools 
was aware that the family was currently 
homeless, staying in various school dis- 
tricts for only a bi ief period of time, and 
that the plaintiff intended to return to 
Port Chester. 

After efforts to negotiate with school 
officials failed, Richards, represented by 
attomey Jerrold Levy at Westchester Le- 
gal Services, requested that the New 
York State Commissioner of Education 
declare all homeless children in tem- 
porary accommodations to be residents 
of the school district where they last had 
permanent housing. 

The Richards case turned on the 
Commissioner's interpretation of New 
York's school residency statute, which 
states only that a person between five 
and 21 years old is ^'entitled to attend 
the public schools maintained in his dis- 
trict of residence."^ The Commissioner, 
relying on existing case law, found that 
"a residence is not lost until another 
residence Is established through both in- 
tent and action expressing such intent." 

In July, 1985, the Commissioner decid- 




ed the Richards case in favor of the 
plaintiff, but denied the across-the-board 
relief she had sought for all homeless 
students. The decision in Richards held 
that the plaintiff and her children re- 
mained residents of the Port Chester 
school district, and reached this holding 
by relying on the plaintiff's numerous 
and various efforts to return there. These 
efforts included attempting to obtain a 
public housing subsidy in Port Chester, 
continuing ties with church and family 
members there, receiving mail at a post 
office box there, and virtually living in 
Port Chester, returning to the various 
motels in which the family was living 
only to sleep. "Petitioner has not ex- 
pressed or implied any intention of aban- 
doning her residence in the district or 
any intention of establishing a residence 
in another district", the Commissioner 
held. "Until such an intent is expressed 
or can be inferred from her actions, peti- 
tioner a*id her children have not lost 
their status as residents of the Port 
Chester-Rye Union Free School District." 

Commissioner Ordered Case-By-Case 
Decisions 

The Commissioner rejected plaintiff's 
request that the Department of Educa- 
tion issue a declaratory ruling that would 
affect all homeless children. Finding that 
"determinations of residency are mixod 
questions of law and fact which do not 

Continued on next pege 
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lend themselves tG gener&l declara- 
tions", and arguing that policy detenni- 
nations might not be served by requiring 
all homeieR3 students to return to the 
district from whence they came, the 
CommissiOTier held that absent legisla- 
tion, each conflict coriceming the 
residency of a homeless child must be 
determined on a case-by-case basis. 

This case-by-case approach set the 
stage for two subsequent court cases 
from Long Island, New York. Delgado y. 
Freeport Public Schoat District^ con- 
cerned a welfare recipient and her two 
sons, who had lived in the town of 
Freeport for twenty months before be- 
coming homeless in December, 1985. 
The local social sen/ices agency placed 
the Delgado family in an emergency 
shelter for one month, and then in tem- 
porary housing in the Roosevelt School 
District. 

Both the Rooseveit and the Freeport 
school districts refused to admit the Del- 
gado children. Each district claimed its 
position was supported by state residen- 
cv law, with Roosevelt arguing that the 
family had established no permanent 
residence within its jurisdiction, and 
Freeport asserting that the children had 
lost thtir residency status when they lost 
their home. 

The plaintiff in this case preferred that 
her children attend the Freeport school 
district^ but the Delgado court held the 
family's residence was Roosevelt, and 
that the children had to attend school 
there. Focusing on the fact that the chil- 
dren were currently in Roosevelt, the 
court dismissed the uncertainty sur- 
rounding the duration of their stpy as "ir- 
relevant". The court also fbun'j that the 
plaintiff failed to establish "significant or 
determinative ties" to Freeport. "What 
ties were shown amount merely to living 
there", Delgado held. "Such ties can be 
developed with ease wherever the family 
lives." 

The third denial of education case, 
Mason V. Board of Education, Freeport 
Ur\ior) School District^, also involved the 
Freeport school district's application of 
residency requirements to homeless chil- 
dren. The Mason family, including a 
mother and five school-aged children, 
lived in Freeport for ten years before be- 
coming homeless in October, 1^66. In 
the seven months following their disloca- 
tion, the Masons moved eight times in 
five different school districts. 

The Mason children were dismissed 
from the Freeport schools for lack of 
residenc*; in November, 1986, and never 
returned to school during the 1986-87 
academic year. Attorneys from the Nas- 
sau/Suffolk Law Services Committee 
(also counsel to the plaintiffs in Delgado) 
attempted to make a factual distinction 



between Mason and Delgado, by relying 
on the Mason family's long-standing ties 
to Freeport, the extremely temporary na- 
ture of shelter the family had received 
sin^^e becoming homeless, and the 
plaintiff's efforts to return to Freeport. 

In April, 1987, a state court judge re- 
jected these arguments, and ruled that 
tht^ Mason children's "bodily presence" 
established their residence for school at- 
tendance purposes At the time of the 
court's ruling, the Masons were living in 
Long Beach, New York, and the court 
held that the children were residents of 
that community, "notwithstanding the 
fact that such residence may not have 



been accompanied by an intention to 
dwell there permanently." 

According to Edward Luban, the Nas- 
sau/Suffolk Law Sen/ices Committee at- 
torney representing the Masons, this 
family ultimately found housing in late 
April, 1987, in Malverne, a Long Island 
town a few miles from Freeport. While 
the family searched for housing, the 
Mason children remained out of school. 
Luban reports that the plaintiff attempted 
to enroll her children in the Malverne 
schools after settling there, but her ef- 
forts were delayed while the children's 
school records were obtainud and tre ns- 

Conhnifd on pa(« 7 
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terred. By the time these records ar- 
rived. Ijjban said, the Malveme school 
system said it was too late to enroll the 
MMon children in school, because the 
academic year was almost over 

Lxiban said that Nassau/Suffollc is con- 
sidering an appeal In Mason, and cited 
both a "legal argument and an equitable 
argument" for challenging the court's 
ruling. 'The legal argument is based on 
residency;' Luban said. "The law says 
you don't lose residency in one place 
until you acquire It in another, and that 
didn't happen here. As for the equitable 
argument, I think you Just have to \QOk at 
what happened in this case." 

The facts of and erratic results in each 
of these cases demonstrate the difficul- 
ties homeless students and their families 
face in continuing a child's education, 
and the wide range of possible decisions 
when school residency determinations 
are applied to these children on a "case- 
by-case" basis. If New York applies for 
and accepts homeless education funds 
under the new McKinney Homeless As- 
sistance Act, such decisions would turn 
on the "best irest of the child" in- 
volved, rather than on interpretations of 
state residency law. 

Homeless families and school-aged 
children in New >brk City won a court 
victory on an important related issue — 
the provision of or payment for school 
transportatton — in the 1986 case of 
McCain v. Koch.^ McCain upheld a lower 
court decision^ ordering the New York 
City Department of Social Sen/ices 
(DSS) to provide adequate transportation 



allowances tor homeless students. 
McCain ordered the city to pay the actu- 
al transportation costs incurred by chil- 
dren who, as a result of their 
homelessness, have a long commute be- 
tween their school and a shelter, motel 
or other temporary housing. Local DSS 
officials must give these allowances to 
homeless schoolchildren until the 
Department of Education provkjes stu- 
dents with transportation passes to cover 
these costs, the court held. In addition, 
the McCain court ruled that the city must 
pay the transportation expenses of 
homeless parents who wish to accompa- 
i^y t'.ieir children to school if the children 
are too young to make this commute 
alone. 

Unlike most states. New York edur - 
tion officials do collect information 
regarding the numbers of homeless chil- 
dron within the state, and are beginning 
tc devise strategies to ensure equal 
educational access for these students. In 
response to a March, 1987 survey con- 
ducted by the Center for Law and Edu- 
cation in cooperation with other 
advocacy groups, the New York State 
Education Department reported that 
10,000 students (including 8,000 primary- 
and 2,000 secondary-aged youths) 
throughout the state are without perma- 
nent housing. Two New York State Edu- 
cation Department employees are 
charged with the responsibility for ensur- 
ing that homeless students enroll and re- 
main in school. 

NYC Ombudsman Appointed 

In late March, 1987, the New York Ctty 
Department of Education, which has ap- 
proximately 7,000 school-aged homeless 




youth within its jurisdiction, appointed its 
first "ombudsman" to provide education- 
al services for children in temporary 
housing. That ombudsman reported that 
the City has established a "Central Hotel 
Prcject" to deal with the educational 
placement and attendance problems of 
these children. The city said that other 
efforts, including tracking and monitoring 
systems to assess school attendance 
and special education referrals (an esti- 
mated 8% to 10% of student hotel resi- 
dents receive special education 
services), are also planned. 

In response to the Center's sun/ey. 
New York officials at the city and state 
levels suggested outreach to and sup- 
port services for homeless parents as 
the most effective way to keep young 
sters in school while they live in tem- 
porary shelters. A New York state official 
noted that legislation to address the 
problem of educational access for the 
homeless has been pending in New York 
for three years, and indicated that pas- 
sage of such legislatton would be "a 
good start." "But," she continued, "our 
schools resent these children. We must 
look not only at educational concerns 
but at the social and economic causes 
for homelessness and our lack of 
response to these root causes. We focus 
on refugee camps in Lebanon, yet we 
have a generation of children growing up 
in our own version of internment camps 
in New York State." 

1. No. 11490, N.Y. Dept. of Education (1985). 
2 See NY. Civ. Serv. Uw §3202. 
3. 499 N.YS.2d 606 (N.Y. Sup.Ct. 1986) 
4 No. 2865/87 (N.Y Sup.Ct. mem. op. Apnt 

22, 1987). 
5. 117 A.D. 198 (NY App. DIv. 1986). 
a Matter of Fulton v. Krauskofyf, 127 Misc.2d 

20 (N.Y SupCt 1984). 
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DiMlplInt Manual Update a supplement on 
the topic of "Search and Seizure" has been prepared, to up- 
date Section IVB. of School Discipline and Student Rights: An 
MvocbMs Manual, It Includes an analysis of the U.S. 
Supreme Court decision In New Jersey v. T.LO,, and other 
significant cases in this area that have been decided since 
the publication of the manual in 1982. The supplement also 
provides an update on the applicat>ility of the exclusionary 
rule to school discipline cases. Copies of the 14-page supple- 
ment are available free to legal services programs and attor- 
neys who provide free legal representation to LSC-eligible 
clients. Other persons may order it for $2.50, including 
postage and handling. Other sections of the manual are in 
the process of being updated. 

Ihiining Materials Available copies of materi- 
als which have been compiled for training events conducted 
by the Center for and Education are available for distri- 
bution on request. The training packets can serve as refer- 
ence guides on legal claims in respective areas, or as 
models for the development of materials for local, statewide 
or regional education law training sessions. Write to the 
Center's Cambridge office for a list of training materials and 
ordering information. 

New Staff Members Lucy R. Watldns has joined 
the staff of the Center's Washington, DC. office, as an Edu- 
cation Advocate. Her extensive experience in the field of 
youth employment and training at the local, istate, regional, 
and national levels includes a stint as the Executive Director 
of Jobs for Youth-Boston, Inc. She has held a variety of poli- 
cy and program development and consultant positions with 
such agencies as the Southern Regional Council, the Ford 
Foundation, the Commission on the Future of the South, and 
the North Carolina Fund, the first statewide anti-poverty pro- 
gram in the country. Lucy is currently focusing her attention 
on the federal Chapter 1 compensatory education program, 
vocational education, and the educational rights of homeless 
children. 

Bonnie Wynelcen has been hired to work in the Center's 
Cambridge office as a secretary and publications assistant. 
She has previous experience as a legal secretary, and has 
run her own free lance typing and editing service as well as 
a jewelry business. 

Litigation staff attorney Bob Pressman recently 
participated as co^ounsel In the 24-day trial in Ayers v. Al- 
lain, a case contending that segregation and discrimination 



continue in Mississippi's system of higher education. The pri- 
vate plaintiffs in Ayers arc represented by North Mississippi 
Rural Legal Services, which requested the Center's as- 
sistance in the case. 

In late June, staff attorney Kathy Boundy submitted an ami- 
cus curiae brief to the United States Supreme Court in Honig 
V. Doe, a case which addresses the disciplinary ^elusion of 
disruptive handicapped students from school. Participating as 
amici were Advocates for Children of New Vbrk, Inc., Disabili- 
ty Law Center, Inc., Massachusetts Advocacy Center, and the 
San Francisco Lawyers' Committee for Urban Affairs. The 
case will be argued in October, 1987. 

Ttaining Lucy Watkins attended two regional meet- 
ings of the National Coalition of Title I Chapter 1 Parents 
which were held In March, 1987. At the Region 5 (Midwest 
Region) meeting in Chicago, Lucy gave a presentation on the 
reauthorizatbn of Chaper 1, and amendments that relate to 
improving parent Involvement, quality of programs, and other 
aspects of the program. She also conducted two workshops 
on those topics at the Region 1 (Northeast Region) meeting 
in Hartford, Connecticut. 

Special Education Advocates A group of forty 
experienced special education advocates from the New En- 
gland area gathered in Cambridge on June 19th at a day- 
long meeting sponsored by the Center for Law and Educa- 
tion and the Disability Law Center. The agenda included ses- 
sions on the statutory duties of state education agencies and 
issues of shared responsibility for educational services, as 
well as updates on developments in the areas of attorneys' 
fees, eariy childhood education, and disciplin? issues. This 
was the second meeting of this discussion group, whk:h 
plans to meet periodically on a regular basis. Center staff at- 
torney Kathy Boundy is available to consult with special edu- 
cation advocates in other regions of the country who v^uld 
like to organize similar groups. 

Board IMeeting The next meeting of the Center's 
Board of Directors will be held on Saturday, September 19, 
1987 at 9:00 a.m. at the Canter's Cambridge office. 

Law FeilOW Elissa Stein, recipient of a Harvard 
L^w School Student Funded Fellowhip, is spending ten 
weeks at the Center inis summer, working to update the 1982 
manual School Discipline and Student Rights, as well as on 
other research and writing projects. Elissa is entering the fi- 
nal year of a four-year joint degree program at Harvard's Law 
School and John F. Kennedy School of Government. 
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Mn«iriatlo«K*|ithimtkiicW 
n tet know «r«iv Mhooli Chat 



APiULm987 BPUC>qTONWBgK2l 



h«vt acteftQjr nkmi mv^" ht 




UHIUI, about 30 chil^ «t tht 
, BImiagiiani ahahar wara teM 
iiitma ta local adioola aftar Kiw 
and ttio aumNin4ii« Jfl^ 
ftnoaCottntsratttwetaachiiiffpQoi. 
ttaoa froM tho ihallar'a ic^boutt 
Kbaal. Ma. A4amt aaid. That Mi 
wt program with ono taadiar, who 
«M qaaUAad to taach only math 



^!SP^ taka 
I bat thoy oaid Ihty 

Mit havt tha oMnqr, and tha cW 
*w«WM'thaliaMnlaartfaa 
«!Wcl.-whkh waaat tnia • Ma. 



Ihw tMM Byi mthaiyayiiwlii | IhaMAmiari 
~tihaaaM,ltto 




"MwabMwiti „ 

^^•J^ •'••^ *y 
achioli,' *a nM. nt amaaa M 
Mtel nAmI 10 pMttfi awvima ar 
mmaHft* 

Thorfawlfcrfc aapnmo CauK hi 
HaaaMOoaaijrlaatyaarnMiaa 

RY^thathomiliM ilifliiniSSi 
•tta^aehaal hi whatavor Mrkt 
AagrhiMtabolMi^rte. 
^TWa fa mily had baaa Uvtog in 
nMpit wImi thqr warn avtioi 
•MihKtaldwaidUiba>,alaw. 
y ftrNoMmillMflblh LawSmvicm 
OMnkim IM^ which haadM iho 

SekorlOiitHet 
Whn tha fiuiity wm ooot lo a 
faMMthorachool 
dtekithanai|«taehoobia^ 

hid laat ita raridwey. Hm 
>4iinMfaitfaidiiCrkt'ilhfar. 

In a dmttar aaoo hi tho itata laot 
|iir,tha wmm tMi uu a i afoducatfcm 
nM thae dMno ahauM attood 
tfw dlMct tbQT had baaa ia bofaa 
boeomlnfbofMioM. 

"^^^ hw dafince your rcaidoM 
fV Sy wrtU yomo- 

tiUah a aow am." Mr. Lubaa oon* 
to»dad. "A tamporary iboltar by 
MaitiOR iant a pormaaant rooi. 



Tha dl^Mt waa roaalvad alUr 
M^AdHH pahttdy thraatoMd to 

^rn hmid hlriotaaroadtaamaU 
*• » PV fcr tha ohahar^ 

MmailMol.aomaorthachildiaBhad 
fturaMolhooriagliohfai. 

natthaBirmfa^ 

taKo^ntiaaHylaabufaaaawtlemmo 
lirthamhook*Ma.iMamacoiiood. 
•^7-*tflh^taitta. madia at. 
taaUaa, I dant thUk aaythiaf 
wiMMhavabaandono." 



Ite law Arm hu ftlod anothor 
Mk an bohalf «« a homokm Ihmily 
iaAcapoutha^haiaotbooaabloto 
jtoyhtaaoohaltarfcrmaitthanflvo 



nfo aa abaiud oitiiatioo,''^id 
Mr. Liihaa. tha la wyar fcr that cam. 

V, Fntport, *Wa think U 
Mkaa no amaa to onraU chiMianlB 
• dtfSpMt lehaol diiCrict di^ alUf 

Activiiti 1^ ouch auito art lait 
«ab^ haoaiiM many IbmUlM do not 
Mk ha^ "Mom of thaoo paianu 
atwt okiJIod anouch fa navigato 
tbt Mlioal qfotam." mid Htlon Ad* 
aM.diroctflrortho8alvatioo Amy 
wyth Enwf to iicy Sorviom la BIr* 
•Uagham. Ala., which aporatao a 
ihohar §k nmaway, r^agloctad. or 
•bamdyootho. 



IboSavara 

SwM ifpnUama (>- aaiat la oomo 
dMola. Mr. Htmtor aaii tho mm. 
ttaeaUadftrhithaprDpoMdMor 
•lln M a tl onawTihaohaatiagaca- 
naiy with a cannon." 

•Whatjott^poiatcfdoay^afmr. 
vkna ta an tha chiUiaa fai a diatrict 
bceaaaaiomachiUiinaronotboiM 
MrvadThaaahad. 
Jifrjtotor aad other oducatioB 

that'wdaduoatioaoadalacaBa^ 
fhouM do mncb moia to And homo- 
mo chlMna aad fariag thorn into 
tho achoob. 8toU law, Mr. Huatar 
aotod^roqulrmaolooo. 

'Vmy itala haa aa abooluto coo- 
■^itetealobUgatiaatooto 
chlkfaao." ho aotod. Ifom kid imt 
bofaif oomd. that% am too many * 
Dot, lio Mldad, moot diotncU hava 
aovar nmmtod a ooordiaatod oOH. 
to jiad aad oorva homelom childian. 
1t*o aot tho kiad of thlaf anybody 
am thaufht waa aacaaoary,'* ha 
md. 

bdicaUvaoT tho pt6bkm (b«od by 
diMrto waa a lapoft lalaaaod loot 
■oath by Cambnia'b Uttla Koovar 
Commicaloa, chargiaf that tha 
Mat^ llMUion aotwork oTchil. 

aondcM ia "hi a otata of uttar 
nnliaiaaaaddiaamy.'' 

Many chUdran who -dooporataly 
nmdha^aianatbainf mrvadat 
aU,' tha rapoft oondudod. blaming 
tho liodfilNHlio'' of i«ondio that 
deal with chiMron-bpipbloma. 

Ao with tha homalooonom imuo ia 
gaaaral, a baaa of uacortainty 
nmkathaoeopoorthoproblomfacod 
by tho odumtion eoRununlty. said 
Miko Edwardo. tobbying dimctor for 
tha National Education Aa«)ciaUon. 
whkh alao onmoo tha billa In Con- 



caU that thara ara a oubatantial 
nombar ar chiMran ant than who 
•m nat^ being mrvad. but wa juat 
dont know fer aura," ho mM. -But 
that oartalaly doo^ not moan wa 
ihouM wait uatil wo havo all tho in* 
nmation boAro wa do aomathing." 

Whiio oppooinf tha aiiotiag bUla, 
Mhieatiaa fabbylita aaM thay wouM 
•^valy auppori aflbrta ta hicraaao 
•dMmal Moral 

raach activitiaa aad fcr tha khid ar 
>MiMinppirtamviMa that are 
naodad ta hmaaiam chikkan a 

lha Hania bm CL>ntab» M addl* 
rkmrti mi n g.TUacmto^^amhm 
!Lt? JITL '^ hawaw, would oot 
MMolTAmllttoaavartiiiaaarttwo 
ymw fcr r ioa ar Ji aad domonotra- 
tiaaprqtacta. 

TnaBto# 

*r Mr. Hawktao, tha Califcniia 
OMnoenitwhahaadathaHamaEd* 
"on aad Labor CommitUo. the 
Jmo oducatioa biU hai craatod 



Acthag at tha bohmt ar tha miUor 

aook to doioto tho EonaU piwviakm 
when mombon or tho two chambora 
••••."""•'•mii aa tha amarfancy 



aid bin blarthla month. 

EnlMr. HawUao^ otauach ad* 
vacaU ar bath adueatiaa aad tha 
h a m i l mi toanythiacbutcomibit* 
abio with hiorelo in thodiiputo, ac- 



TlUoraaqyputauafaiaUad,''tho 
aido oaid. nrott ond up with a litua* 
Uon whirt a mombor looka Uka ha 
doamt want ta halp homilmo chll* 
^ whm actually ha dooa." 

Accardlag to Mo. Fbacariaio. 
MmoliM advooataa ara willing to 
compromiaa on tho lagiobtion, avon 
to tho pofait of abaadonii^ tha aanc- 
^ inuialy. Ptaahiaa, iha aaM. 
"maotaomathh^wawoubliaftm 
to part with." 

'Vawauldhopothat irthaadiiM. 
Uoa commuaity iiacoraly waaU (0 
do oomothiag about thia problem 
thoa wa could work tOfMhor to do* 
valop a bin that maata tbair otdoc 



"Anaedotai ovidonoo would indi* 



Educa tia n lobhyi a taalaoaakHhiy 
«miMbawlUhigtoaupportaravload 
h a mol oM odumtion propooal. The 
origiaal vacaioa oTtha SoMU biU. 
whMhdld aat coatafai tha oi^aetkm* 
aUa oanctiaac^ might ba aa accept. 
ablaaltoraative.eemeeaid. 

Aaother p om ib le approach to the 
problem, eaid Mr. Huatar ef tha ad* 
miaietratoni' amodatkm. wouM be 
to axtend tha aiieUi« migraat-adu* 
eatkm program tainduda the homo* 
^ Migrant epedaliata, he no;ad. 
have developed a number orekilla- 
ia ovaluaUag aad tracking etu- 
wnta. fcr axampla-that would aleo 
apply ta tha homatem. 

There ia a certain amount of 
overlap already.** Mr. Hunter eaid. 
n think you need to work with thoee 
Ihomelem] hide eeeentially like you 
work with migrant kkla.* 



Court Ruling Backs Teachers' Right To Strike 



—J lii Wllka^Barra. i 
»MtllM right HhoM 

l^^^iMrt^mi^amivt^ 



^IteitrikaaraagadfromlOmia. 
f day, aad raaultad. ia 
' la tha daaing of 



tiM Oammmwaalth Cauit, hi a 
■■-M Malan thia month, rulad 
that iaitnnittaat walkauU by 
tmtAmdanaliaapardiaa tU 
MMPiMidwaiawaartha 



mm 



County that had banad the 
pmctlmdMalMd. 

'na Mhaal baavd vatad hMt waak 
la amaal tha daddon. amoidlai to 

Mr. aalmmi aaid that aalacUta 
iHtthigiinala-ftartypa^aratHka 
baaawa it iWttHa hi iM Mraa'e be* 
Ittfjtft nnalUadad at thair 



University of Vermont 

School Development InatituCe Summer 1987 
July 27.AuKuat 7. 1987 
Hardwick. Vermont 

Effective Schoola: Models and I'rHtiMcs lli.ii Woik 
Keynote Speakera: Uwreiitt- Le/.o«j iinci llnur joytc 
Coat' $S00 (^dividual (nsutute niemljcrship Ice 

II50U Institute membership fee for a (enm of 

8 people 

Crediti Bwir graduate credits can be purchust^cl 

from the University of Vcrntoitl 
Rmt further informadont Contact 

Ten Brocxk Hettsslcr (802) (>5(>.:M2 | 
College of Education and Social Servic es 
University of Vermont 
Burlington. Vertnom OMOl 





Effective Schools 

Summer Seminar for 
Secondary Schools 
• Tremblo EWectlve Schoob reoeirch and IhciKv into prjictKc 
♦ Usm s Mooeartil ilralegiei for imptemcntrng the process «i (he 
swoadsiy levfi 

July 23-25 Bahia Hotel ^ San Diego, California 



AddRM. 



U rkm send biodiure and registniion infonnatKNi 
MaO kK ETlMtht Sdiooh ScmiMn 

arall(Slf)4fl-m 



Nam. 



EDUCAllON WEEK 
SUBSCRIPTION SERVICE 

UMtfib form to auha aa MUuatnmt to your 
aerlp(laaortoaattraBawaubacri|>tlon.Justchack 
»• appropriate boi(aa) aad maU to} 

COUCAnONWEIK 
BubicriptlMStrvkt 

P.O. Bm 1939 
Marion. Ohio 43306 

»titirall«itjrueUont,«Hlothora<uil^ 

•47.94 far ono yotr (40 kmmi 
O Bill mo Q Piyretnl tnclowd 

SiSS*^ ^ C«»«l« l*>e U S 

•« 133 ptr yttr «ar aiifko mtil or $65 per yetr for •irnitil 
*»nn«l muit acoomfMny fertim ordm.) 



AddroM. 

City 

SUto 



□ Rmww my outacripUon. 

□ lUport ■ tubaeription probhir 



. 7ap Code . 



□ RMhrfnt dapllcito copioi. rPtoMe lend huh bbels ) 

□ AdAwta laM inoorrocL (Pleur icnd label oiMl oorrf^ 
ti«t) 

□ RanMhn«lft.alf«adypiiid iPtoaatoonduiaeoivor 
tha lavtiM and praofor payment) 

□ Othv: , 



□ Chanitir 
*m) 



AtUahcunaattiMhm. 
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E<hicators, Mcymakei-s Tackle Special Problems of the Homeless 



fltatittkd 4ttt iB Um nanbtr of 
kMMlMi tUMkw Mid aduhi m 
Bit iHMy MfhUi. but ill tlM Iw 



hiWwfllwkCHy,fcr>w»lt,<i: 

ithttljOOOhMMllM 

AiMrw trt Uvtaf to Mtm or 
wtlfaro hoiolo, wHk uy to 4.000 
>.toUo 




iTIilnfcfnfl 



ContKl: 

Dr 2u<liAhm«d. 
Conloronco QtrKlor 
Cmctnnih PuOtic Schools 
230 Emi Ntnlh Sirtci 
C*nctnn«h Ohio '5202 
(513) 369-4090 



«WiAHatytiiat94XXMamiUoo, Willi 
poorib^ t«ria» Ihot vniqp cfclloim, 
an hmolook. And to WMhtagloh. 
wWrt dtj oKoiidoi do noi ceiut 
IWMkM cUUroiv tho imnb«r of 
hoMo l wo adulto to ooUmalod •! 

Notioiiwido. tho UiS. DepMrtmiiii 
ofHouiliVmdUrtoinDoyotopniotit 
oUtoMtU to 1984 tiMt 260^ pf 
yto WHO h o wnl w i; tho WoUonol Co- 
aUttonfcr tho HMnoUtiMya that M 
MMj ao 3 nOIioii woy now bo to 
tbnt cotofoty t 

Mujrof Chohonolooo,Mo. Mlholy 
oftMi '^tfo poor Mopio irtio toolorad 
owthoodfi.*^ 

Hioii on 0 cw priiinf numbor of 
pOQpkjr^ juodooe to bocomtog 

tlw HUD fltiMtjr aloooottoinled that 
36 poreoni of tho homolcoo woro 
^toaiUML niio pool wtotor. • ourvqr 
of ooctoNoanrieo ngondoo in 47 
dtf oo cow d uct od by PirtaonUp 
fcr tho frwii— , a pHvoto Mtor 
nolwerk to Now IM Ci^F^-toid 
thai toUtoo npnaoBt atoMot 3ft 
porewt of tha h o w a l ow popu hH on. 

Acoordtaf to man L Baaauk, a 
payddalitot and author oTona of tho 
firalatiidloaofhoiiiaicflolaaiiltooHv. 
inf to ihoMon, many an hoadod tqr 
iinglo rwUmii. About 90 paroant of 
tha tomitiaa oho haa Btudiod to Maa- 
oachuaotta, ffha laid, ftt that dMcrip- 
tion. 

Tho itoUatkal proAloa omorginf 
to audi naaarch hava cauaad many 
pmfa oiio n a lo to quoaUon whothor 
tha noourooo at hand can braak tha 
omarginf qrcU of povorty * diaruptod 



Your copies are valuable 
Keep Them For 
Ready Reference 




Now. . ahandmitaMeoRvwMwaytohMpcopki 
i^^'^''^'^?'^'^^*^ EadicuatoHh 
dci(|Md Vbmy caw hidda up to 40 houca (one yt ar). 
Boimd to amadhw nwHto 
ti«h|otoktt«ito|,dM£dw^ 

to kitp your pnrfNOtonal newapopcr at your rinttr- 
lipi to your hoona, office, or ttbrafy-^whcitUri($ right in! 

Cum M raaaonably prkcd--o^ 

« per unit for poouge 
and handitoiy. SatWidton uncondtoonally gua^niecS. 
Sandoiaariiidpayminl(ViMiandMaMcfcvdaccepted)io: 

EdtMritonWitk 
)«9i8)onMMugMM 

Dipt.EDUC-WK 
499 Ea9t Erto Aveitue 
mMtlphia, PA 19134 

JVv>iaaa4Mraifaw«hilBrd*wy. rAMldaNtoiddMMto 



homa Uft. and aducattonal toada- 



rtsnaao may amorfo aa a 

nttona) 'agaqr* Dr. Baa- 



wkaald. 

Mitch Staydor, an activiot fcr tho 
homatoaa la Waohington, hao 
ctotoiad. along with otharadvorataa, 
that tho numbar of homoloao tore- 
iUoalaactoaliyhlghorthaBthaooU. 



Thoy hovo a tondoncy to bo in- 
vioibio,'' Mr. ft^ydoraito loot wool! 
of homotooi paranto "Thoy hidOi out 
of Ibar thay wUI ba dadaiod unlU 
and havo thoir childron takon 



Aoeordii^K toMiral,atota, and lo- 
cal oOlctola. tho ivawth to tho num- 
bar of dioplaood tomiUaa la a aoi 
quaR«« af aavaral ooanaml c and 
aodal iareoa. Ibr awmpli, ttoy nato, 
tho Moral fovammonthaa Tirtnal- 
tycoaaadconatrvcttoianaw-tocoaN 
haifamiman 



oach yaar to 



With tho demand fcrapartmanta 
high-tha vacancy rataa in both 
^Miingtonand Loo Ai«ah«aiaba^ 
tweon 1 poitont and 2 parotnt— *tho 
houoing markai b imall for paopk 
who art poor * aaid Brk Kaatar, a 
ipohamwan fcr tha Diatrict of Co- 
tom btoamc oof omofioncyrfioltor 
and oMppoit torvlcoa> 

to WMhii«tan, dty ollktola ra- 
portad a 600 paroont Inctaaaa thia 
yoar to tha nwabar of horoatam torn- 
Utoi who had oought houalng in wol- 
torthotala. 

Ite city hooatog dipartment haa 
doaad tho waiting liat fer tow-la- 
coma hauaing, citing an ll.yoar 
wait ftr an apartmont Tho backlog, 
omdala aaid. la cauoti^ tho homa- 
lam to atoy fongar to omUM tam- 
porary^ahaHm 

'^0 havo a deoaaio in our ability 
to mova people out.^Mr. Eaeter eaid. 
Added Mr Snyder. '-nio prabtem ia 
going to got weiao beftre it gMa bet- 

Bduoalton Suftora 
NoUng that Hnding food and a 
plaee to atoep are koye to eunrlval. 
'Mother^ Chartoeaetta WmMIoo. Jio 
7ft-year-old Detroit activiot who 
opened har flrai aoup kitchen in 
196e.Mid thatthaeducattonof their 
children la net typfeaHya high prior- 
ity iMrhomoleMtomlUea. 

But even if H ware, aaid Dr. Baa- 
auk, an edueatian la lalativaly inae- 
coeriUe to many hemaleaa children. 
"Hioiheltaraafantboekodttptothe 
aduntienalq^^^ 

try at Harvard Univeiait^ Sr^Baa^ 
auk% reaaaith tovahad 80 homolaia 
mothera and 161 children living to 
UfamilyahaiteratoMaeaachueetto. 

*TT>e childran come toto eholtara 
with a hialocy of tollhig achoot. and. 
rather than being helped, they get 
into e aituation with tower ^ap- 
porta,** eha aaid. 

About 43 pereent of the chll^ 
MTveyod toher alu4y had ripaalad 
' ipade bafcre earning to a ehoHar. 
I^. Baanik nitad. IWen ^y o ne pa^ 
ae» twirato tttoyar periwm togba- 
tow avinfai ana 36 peroanl wan to 



flhaand her 
Itote aM AliM a iMriat. «l99 
Mm ehttdrHa% toaal of aaeik 



About half of the childran were 
feund to have devriopmental lagi, 
anjdety. and depremion; e quaitor 
required peychletric treetment, 
th^rapoited. 

fVr axampto. one 3-month-old 
baby waa "lietlom end unr— ^ 
eivo;'' e 14-nionth^ baby wai un- 
abto to crawl or make aimple eoundii; 
a 9.yaar-old boy tolkod openly ebout 
wanting to kill himeelf: and a 10> 
yaar^ boy pulled out three of his 
pormanant tooth bocauee he wee 



*nie mothera in the rew m rchem' 
etudioo were aloe bund to be emo- 
tionally unetabto. Dr. Baeeuk mid 
Ona-third npaitod beh^r ebueed in 
childhood; tw*-thirdo had eiper- 
toncod a nuMor fomily dieruption: 
and. ahhongh 60 percent had com 
ptotod high aeheal. only e third had 
woikad ftr lenger than a manth. 

Hm Udi are aehamed and em- 
b a rra eaed about being homaleea.' 
Dr. Baaauk aaid. They make op 
pheM nuaBben to Uo to ochool om- 
ctola abaui when they live.* 

Chiltacan hide their eltuatione 
aa wan. Dr. Baanik oakl. Uiat "it 
amaetimae doaan*t entor into e 
toacher^i head Utat tiie kid may be 



Kducatora Raepond 

Though thoir oflbrto are in meny 
only begtoning. oducaton and 
aoclal-eervice aOlciala in a number 
ofkxalittoe have racogniaed the epe- 
ctol noode of ouch childran end tok- 
en etepa to addrem them. 

to Wmhtogtan, for asampto. dty 
aOklale iMi montti began eending 3- 
to 6-year-oM chiUren fttrni one mo- 
tel uaed aa a mafceehiA ahoiicr to 
Head Start claaeee. Hie 30 young 
etanuauaQyipend tho remainder of 
the dey watehii^ Uleviaion or going 
with their mothera to aodai-eervioe 
oOleee^olBctolaoaid. 

*nie Head Start program freee the 
molhen to kiok Ibr homing, the ofli- 
ctola noted, and itgiveo the rhiMrcn 
etimulation. Putting more 
childran to Head Stori or other dey- 
care programe. Dr. Baeeuk aaid. 
"would be wonderibl.* but there arc 
bw ouch programe available nation- 
ide. 

to Detroit. Uie Coalition on 1Vm- 
porary Shelter, which operatoe a 
1064ied amerg en cy eheller and an 
88-room '*alngle-Rwm occupancy** 
hotel, eonde children to a nearby 
day-care center. The number of 
h o m e l em children has increaaed at 
Uia Mtar 29 percent to Uie poet 
year.aaldilenrie1bnt,thegroup*edi- 



SematimoemoUioredolayaigning 
children up Imt day care, aha noted. 

they **want to believe they 
want be in the eheller more than a 
couple of daye.* 

*niraa Sehoob to a Month 

^ tor the biggeet problem toced 
by h o m e l eaechihkfania being cent to 
diftorant achaole ae they move 
•round, aducatora and eodal work- 

aaay. 

The kida go to three achoob In 45 
daya.- Ma. «nl aaid. *They Wave 
their lehool. come to the emergency 
' and gi to aehool downtown, 
ey laid anatiMr ptoee to live 
andgetoaBhaelatfcira.^ 
I» 

Ma landy cent to 
to itoir aM MjgMtorhaa^ 

tolmval 
toMraMahiakcr 
llMitoiMwariMBto 




Some citiea. euch ae Waahington 
and Boston, provide Irsnaportalion 
for children who chooee lo clay at 
the Khool they were eltending be- 
fore becoming homeless. But in 
other placee. children muet attend 
the Khool neareet the ehelter— 
where they are oOcn labeled "shel- 
ter kids.** 

The dislocHiion contributes to a 
high truancy rate among homelcae 
youths. A recent survvy by the 
Child Weirare Uague of Amcnca 
found that 43 percent of all school- 
age homeleiei children included In 
the etudy were not enrolled in 
school 

In Now York City. rcpret«enta- 
tivee of the school hrMrd huvoheKun 
vieiting walfare hotels to check 
whether children nre in school. "The 
dty ia making an eflbrt,** aaid Peter 
Smith, president of Partnership Ibr 
the Homeloea. 

But to Wuhington. said Mr. Eas- 
ter, *we M It still remains a par- 
ent'e reeponsibility to make surv 
Uieir child is In achool.'* Hie eenti- 
ment reflecu the viewe of many 
etate and tecal officials around the 
country. 

n 

Fedcnil Legislation 

The legislation introductxl in the 
Congrem wouM impose stiff penal- 
ties on states and local agencies 
found defictent in their cfTorte In 
help homokms ehiktren 

Advocates for the homelcsN con- 
tend that some achool distncta have 
used reeidency requtremonte to 
deny enrollment to children who 
cannot daim fixed addresses. 

While fiaod-address requira- 
mente have been eliminated for 
many federal and stete pragrame. 
including thoae for food stompo. wel- 
fare, and health care, local school 
authoritiea still have considerable 
<!«rcrrli3r. n ho'v tS.;- tl.il. 
residency rules. 

"We've gone a k>ng way toward 
solving that particular problem for 
homelem adults.** said Mana Hw- 
carinis, a lobbyist for the National 
Coalition for the I lomelesM '*Nowwe 
have te solve it for the kids.** 

A House bill sponsored by Repre- 
sentetive Mickey Leland, Democrat 
of Ibxae. would deny all federal 
funding to any stete that doee not 
''ensure Uiat each homeleaa child 
wiUiln the etote is provided fiill and 
equal educational opportunities ** 
Under a similar Senate propoeal. 
atotea would lorn only their ahare of 
funding under the Chapter 2 block 
grant 

Both bills would also require dis- 
tricte te conduct extensiw outreiich 
programs-Hiomling oounseloni and 
social workera into the emergency 
sheltera to locate school-age ehil- 
i.asasHtheireducational needs, 
and arrange for transportation to 
and flpom school. 

Tho Senate has Included Ite pro- 
poeal in a $480 million package of 
em er ge n cy aid for tho homeloaa. But 
the Houaa maaaure la still bafbrethe 
(touae Education and Labor Conh 
fnitlaa.aiidaducatioalobliyiateaay 
they hava a pramlaa 6fam Auguatua 
HawkMa. the panef e chairman, to 
keep Um bill plgaonhalad Uieia. 

Daatolaf Aeoaaa* 

Bruce Hunter. Uw chief lob^ 
fertha Amarkaa Aaiottottoa af 
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Business Tax Revolt 
In Michigan Poses 
Threat to Schools 

Top Firms Are Challenging 
Plants' Assessed Values 

By Ibm Mirga 

Fbllowing the lead of the Fbrd Motor 
Company, a number of other Fbrtune 500 
companies have challenged their tax as- 
sessments in Michigan in a move that could 
cost the state's school districts millions of 
dollars. 

The list includes some of the most famil- 
iar names in American business: Amway, 
Chrysler Corporation, Dow Chemical, Du 
Pont, General Motors, Steelcase, Strohs, 
Uniroyal, Unisys, UpJohn, and Warner- 
Lambert. And their actions have prompted 
scores of smaller companies throughout the 
state to follow suit, observet:* say. 

The Michigan IniE^mat ion Council, a 
nonprofit reaeareh group, rer^rts that more 
than 1,400 property-tax appeals had been 
fUed with the state tax tribunal as of Maxth 
31. General Motors alone has filed neariy 
30 such appeals, diqmting a total of $460 
million in property assessments in 14 com- 
munities. 

rpTr According to school and business ofll- 
'^ jV^ dalst the recMsion that ravagid the state's 
^^^^wn^vbi thalate 1 Wsaniliiart V tflWk 



'Sh elter Kids^ 

Homeless Children Posing Special Problems 
For Educators, Policymakers, Social yvotkers 



By Kirsten Goldberg 
and William Montague 

At school, the Ovher students call them 
''shelter kids.** 

They are the new homeless, moving 
with their parents from shelter to shelter 
and fi^m school to school, sometimes 
missing classes for months at a time, 
sometimes dropping out altogether. 

The realization that there are large 
numbers of homeless children is a recent 
phenomenon," says Lisa K. Mihaly, a 
spokesman for the Children's Defense 
FVind, a Washington-based advocacy 
group. The image of the homeless as be- 
ing exclusively middle-aged bag ladies or 
skid-row bums is no longer valid." 

Yet only recently have policymakers 
begun to address Uie compMcated mix- 
ture of problems, including education, 
that homeless children &oe, according to 
advocates for the homeless. 

And those who have undertaken the 
task say that the legal and ethical ques- 



tions involved can be formidable. They 
i nclude not only questions of jurisdiction- 
al responsibility and educational equity, 
but also, in some cases, the rights of 
homeless parents to keep their families 
intact 

Such questions may surface later this 
month in Congressional hearings, as fed- 
eral lawmakers consider a proposed 
$450-million aid package for the home- 
less. Among the legislation's provisions 
is a requirement that state education 
agencies develop comprehensive plans 
foi* educating homeless children. 

Though there is general agreement in 
the Congress that the problems of the 
homeless must be addressed, the mea- 
sure is running into stifi* opposition from 
miyor education groups, who say the pro- 
posals contain harsh sanctions that 
would do more harm than good. 

Advocates for the homeless, on the oth- 
er hand, have strongly endorsed the leg- 
islation, which, they say, would ensure 
Continued on Page 20 



'Dumping Ground* or Last Chance? 



Broader Rx:us Said 
KeytoNextWkve 
Of Reform Drive 

New Study, Leaders Agree 
Public Must Be Won Over 

By WUUam Snider 

CHiCAGo—The school-reform movement 
has succeeded in raising student achieve- 
ment in high school, but without more pro- 
gress in professionalizing teaching and im- 
proving instruction in the early grades, 
such gains may be jeopardized by a return 
to 'l)enign neglect," a miyor new study re- 
leased last week concludes. 

The book-length report, ". . . the best of 
educations**: Reforming Americans Public 
Schools in the 2980*s, examines the reform 
process to date, concentrating on seven 
states: California, Colorado, Florida, Illi- 
nois. South Carolina, Ibxas, and Washing- 
ton. It is the result of a two-year study com- 
missioned by the John D. and Catherine T. 
MacArthur Fbundation. 

At a conference here coinciding with the 
report's release, a group of prominent educa- 
tors and business leaders convened fay the 
Educatkm Commiision of the Statp* general- 
ly agrsed with the report's conduskma m 
whit the mmnUti elements of thaJSMond 
wave'cfrslxin shouM b«. 

Sf**l nmmn tm^Hr^^vvvM*** •nUU ifcic*/ 



iteit York Tines; Rov. 12, 1987 (page 1) 



Thousands of Pupils 
Living in Hotels Skip 
School in New York 



ByJANEPERLEZ 

Only half of the approximaiely 6,000 
school-age homeless children living in 
hotels in New York City are known to 
be attending school, according to 
school officials. 

The poor attendance, evident every 
day hy the numbers of children roam- 
ing around the hotels in midtown Man- 
hattan. Is caused largely by confusion 
at the Board of Education about how to 
register and place the students, the of- 
ficials said. 

Dr. Gwendolyn C. Baker, one of the 
seven members of the board, termed 
the performance of its staff "disgrace- 
ful." 

"This is November." she said. "We 
are probably lucky if we have half of 
the children going to school" 

'No One Cares* 

"There doesn't seem to be anyone on 
top of this/* added Dr. Baker, the only 
^lack on the Board of Education. 
"These are poor black and Hispanic 
kids i^at no one cares about. It could be 
a wonderful program." 

Jody Spiro. an executive assistant to 
Schools Chancellor Nathan Quinones. 
i^f|inowledged that there was a "tre- 
mehdous problem" with school attend- 
ance by the children, the majority of 
whom live in crowded rooms in run- 
down Manhattan hotels. 

Ms. Splro. who assumed responsibil- 
ity for the program three weeks ago. 
said she had received attendance re- 
ports from the community school dis- 
tricu showing that 3.300 children from 
the hotels were attending school, al- 

Continued on Page BS, Column I 
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3,000 Children 
In Hotel Rooms 
Skipping School 

€ m Um $i Fmm >«gt Al 



Chough nolihriytriCalarty, 

ShtMlditeliidBOC 
M09 ri c orJt f ran locil 



sdioolt for 



dkldrM km •Vilio 

JloCil cMdran who i 

tWloflBAinllaiimttti«lT:llAJl, 



S3 



tftkMy and flm floor. 
'pmard MocUowiu; ttio loptrlB- 

ofi tilt LoiwBMWk iold Ihit ol m 
HoM chlMrM IM OHpoood for chto 
ichoo! yoor« 49§ ImmI MUfoBid 00 for* 

In Dbulcl Aotfrow UdUBoa. tho 
tfiroeicr of amnunoaiol oad oMfsol 

trirt3t,owihoBoit«doiySS^^ 
a tht trootost conoonmcioB ofkoM 
children, Mr. UdimonooM. 

Mo. Spiro ottrlbMod Ibt poor ochooi 
ouofMtanoe lo tho o b o n do B io tn Iqr 
boord ofndoi«» a wook oflor ochool 
iotortod in Soptombor, of o 
Uod plan 10 natch Hitmaa Rofourooo 
Administration rocordi ol tho hotol 
chlMm with thoir ochool rooordSk 

■roakdovm on Sovond Lovolo 
**lt ihouldn*t have baon oerappod," 
fhe oald of tho oomputorfiod mtom, 
which ichool district offldali consider 
tho nMot roHahk way to koop track of 
tho chUdron as thoy movt Into hotels. 
**What rm tryli« to do to to work with 
the HJLA. teroourroctalordiot'* 

MOfflcialo to mo oonununlty ochool 
.diitricu said tho boord's efforu to deal 
with tho hotel cMldrsn had broken 
down on eovtrallovola. 

^Irot. they sald« the board rrtiod on 
the manatoflMQis of tho hotolOi rather 
than Human Resouroao Adndnlotra* 
lion records, to ton board workers 

* SoniniS^ 

^ynnds lo my caicli m enich am,** 

«)Wr.Lachiiiattanid 

Second. Cbe oMdalB oaW. dM central 
.b^ard hao not properly organiaed tts 
Jimlly wofters and attendance tanch- 
ers to foHow up en thooe chOdrsn who 
loglsterta echools but then, as often 
happonsb drop out* 



for hotel cMUrn^ Jho.ftanQy 
0 and two attondOMO looAm 



chlMron art! to fUtow op on dMir at 
tondaaoo. Ikort are about *4M ochool* 
jpochBdron to the MaitlniiiMO^ accord- 
tog to DavM Stracha^, ttomorvls^ 
tor the board'i pragraaithere. 

JuHa McDantol. who oaM she en* 
joyed wmdos with tHi hotel children 
as a tenoVy worker, oaM she often foK 

ocarodtramstotiboinor 

the IMtoor hoM. SheTa 
cover three floors. 

''Last wwdL It wasjpltch dark on my 
ftoors ai the Itohtt had been 
broken,*' she said. •vBTovtr they're 
piiditatdoM,yoanafloelL'* . 

I At the laraioia Hotel to ^ , 

Norma Roltoa, oxocytlvo diroctor ol 
Advocatoo tor ChOdroa, a gmv that 
monhora d» woMboh^ oniioadvan- 

Wl chOdren to the ptMe ochoolo, 
die Boord of Bdiieattai emptovoe 
deatoaatod to ensmw dM hoM (Ml* 
drsnwonttoorhnolwaofomidoiHh^to 
a locked hotel offloe last wosk wfiOo 
chOdrsn romped to the lobby. 

" Tm hero If dMy warn ma,* was die 
replywhenoneoroarpeopto asked why 
she waanl tetdhi die kids m school,'^ 
Ms.Rollto8oold 

CanduetloaPnblam 

I :^Anodier -promlso diet board otaft 
I members have made bothavo not kept, 
jaccordtog to district oOlctoto andDr. 
! Baker, calls for a paraprofoastanal to 
IrWe die ochool boses to matotato order. 
I Often,MnMocUowltoeald,dmchll* 
;dren's bohavior Is bototorsuo and dan* 
fgerous to die sefety of die bus. Btnes 
. widi imsuponrioed noitf chOdrsn tevt 
r^rrivod at achools to die diotrlct wtdi 
Ifhe bock door open, he noted. 
/ Dr. Baker said a styer v la er on the 
latses was essential, not only for oaf ety 
but aloo as a way of taking attendance. 

"I was tM last week ^ Joe See* 
cents that they wouM-be on the buses 
by lasr-iftrodnosday,** Dr. Baker saM, 
referring to the chief executive for 
operatkms at die boord. 

Uocertatoty Over Bos Aides 

^ Ms. Spl:« said die paraprofesslonal 
would be on the buses next week. 
/ Outside die Mardnkpie Hotel Ttes- 
_^day momtol, the first pnraprofes* 
atonal to ride one of eight OGboolbuees 
there turned up for her flrot day of 
work. But Edwin Dannoa, dtooctor of 
die Bureau of Attewtano^ oaM he dkl 
not know when die odier paraprof es* 
skmals wouM arrive fbr die rest of die 
buses. 

: "I f/as toM to two waska," he aaid, 
**but f don't want to aay aiydiliw, be* 
cause it couSd be longer Ihero could be 
a union p robl em .** 

iLanU^^ 



mon^y a ltoc a tod to Dtotrfct 1 tor die 

ac* 



dordtoato Mt. I adiman Hoi diotrtct 
.tpouldHmiodoeeeoMOfdtomonayfn^ 



board haa aaM dde wottM bt improper 
,iioeofdtoftoido. 
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The Board of Education Plays Truant 



Sciiool may be Uie only lource of scabUtty in the 
lives of New Yoric aty's liomeless dUldren. Yet the 
city's Board of Education has lost trade erf several 
hundred scfaooi^ge children in emeiiency hotels 
and shelters. No one chedcs up on them to make 
sure they |o to class. Children abw4y ''at risk*' ar« 
thue put in fknrther jeopardy. That 's inexcusable 

Approximately 1^000 school-ace chlkiren live in 
New York aty hocds. Based on attendance records 
from 20 of the 32 community school districts, the 
central Board of Educatkm esUmates duit 3^ at- 
tend school An addithmal 2,000 may turn up on 
school roisters m the remabiiqg 12 districts. But 
the central board admiu that the remaining 700 
have 'fallen through die cracks." 

Hut lapse rqNnesents another management 
faOure for the Board of Educatkm. Last March, 
SdKKdsChancelky Nathan Qttteohes issued reason- 
aMe regulatkms afflrmkig that "contbniity of in- 
structton is of paramount importance" for home- 
leu diildrsn. The regulatkms give parents the op- 



Uon of keepbig their chikfaien to the school attended 
when the famOy lived in permanent housbig or plac- 
tog them te a sdiool near the temporaiy resklence. 

Lflce so many other sensiUe projects tailtiated 
by the board, however, the rules for homdess chil- 
dren hive noc been prnpeity put tato effect An om- 
budsm&n appotaited to the central board to oversee 
the process left to frustrattoa Local community 
boards recehw extra money to 
less dilklren, and the Sty's Human Resources Ad- 
mtaistratton keeps records on where diiklren live. 
The central board has failed both to ride herd on the 
tocal boards and to cocmlinato effectiyely with the 
If.R.A. 

RoDert Wagner Jr^ president of ' the boaitl, 
•howi his concern by visiting the hotels where 
many of the homeless children now reside. But the 
probtem Isn't with the hoteU or ttie dUMren; It's 
with the central board's headquarters,jwhere an In- , 
different or incompetent bureaucracy cannot make 
sure that the city's neediest pupils go to schocd. 



iVelu Mark ^imc^ 
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Tht fkw Ytft Tlmes/Suxanm DcOUlk) 

Qiaiu Wing and her brother, Lindsay, waiting at Oakside Elementary School in Pcekskill, N.Y.« for a taxi to take them to the 
motel in which th^y live in Mohegan Lake, The taxi was more than an hour late. 

Ordeal for Homeless Students in Suburbs 



ByERICSCHMITT 

l^tctel to ITm N«w Yorii Tlmn 

PEEKSKILL, N.Y. - While most of her 
classmates are still isleep, Tareebia Wak- 
Icy is up at 6 A.M. each wecicday to get 
ready for a 45-minute btis ride from a mote! 
^^oughkeepsie to Oakside Elementary 
^Mri here. 

tired/' said Tareebia* who is 8 
years oM »nd for more than a year has com- 
^routed 35 miles each way from the Dorches- 
ter Moiel to the neighborhood school that 

classmates walk to. 

^cnip can be challenging enough for 
^^^^kiren, but for those of homeless 



families in the suburbs, the added stress of 
long bus rides twice a day, homework in 
crowded motel rooms and no organized 
after-school activities is creating a class of 
listless and depressed pupiis. educators say. 

"It's no secret that these children are 
I. prone to academic, physical and psy- 
chological problems because of the situa 
IkHis they're in," said Donald S. Rickcti. Su- 
perintendent of Pcekskiil city schools. 

~ Lackof Affordable Housing 

The problems are particularly acute here 
in Westchester County, where about half of 
the 3,660 ^lomclcss people :hc county shel- 
ters are children, more than any other com- 



munity in the metropolitan region outside of 
New York City. 

In this working-class city on the Hudson 
River, for example, 60 of the schoo! dis- 
trict's 2,800 children belong to homeless 
families who live in motels or hotels. Be- 
cause of lack of space in the county, many 
families are forced to live in motels or 
hotels in Putnam, Dutchess and Orange 
Countit:4. 

With rents starting at aroimd $550 for a 
one-bedroom apartment and rising every 
year, and virtually no affordable housing 
uvaiiable. the prospects of these Peekskill 

Continued on Page B2 
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Homeless Students Face 
Long Roads to Schools 



Continued From Page Bl 



families finding a permanent home 
here soon are slim. 

The children, however, are still con 
sidered city residents and remain the 
responsibility of Peekskill schools. The 
county pays for buses and taxis to pick 
upihe motel children around 7:15 A.M 
and return them bv 4 or 4 :30 P.M. 

Educators say they are doing what 
they can by providing free hot break- 
fasts, remedial help and psychological 
counseling. But the plight of the home- 
less, they contend, is a pervasive social 
problem whose remedies he far beyond 
the schoolyard. 

'•It*s a community problem," said 
Trudie Lee, a social worker at the Oak- 
side school, which has 21 homeless chil- 
dren, more than any other school in the 
district. "If we don't help their parents, 
we can't help the chilf.i en." 

At first glance, educators, psycholo- 
gists and social workers say» it i3 hard 
t J distinguish the motel children from 
their peers 

"Sometimes they're a little more dis- 
organized and their clothes are dishev- 
eled, but there's not one type," said 
James M. Tosto, a psychologist m the 
Peekskill schools. 

Academically, the homeless children 
fall within the ^^ame range as other 
pupils — from exceptionally bright stu- 
dents who are enrolled in programs for 
the academically gifted to children 
who need counseling and remedial 
help. 

But over the course of a school year, 
teachers and district officials said, the 
motel children are absent from school 
more frequently and arc more likely to 
need special counseling and other aca- 
demic assistance 
&t rjo^^i^je, for example, the home- 
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less children make up about 10 percent 
of the school population but account for 
30 percent of the discipline and aca- 
demic problems, Mr. Tosto said. 

The children's problem, according to 
educators and social workers, begins 
at home. In th5 one or two rooms of a 
motel where often three or four chil- 
dren and one or both parents all live to- 
gether. 

The quality of the motels varies from 
the roomy Lakeview Cottages in Mohe- 
gan Lake, five xiles east of here, which 
has Its own security force, to others 
where drug sales and domestic fights 
are common, social workers said. 

'Living In One Room* 
"Some of these kids are in families 
living m one room, eating off a hot 
plate, with no real work space for 
homework;* said Vincent S. Burruano, 
principal at Hillcrest Elementary 
School, which has 14 motel children. 

The children are up early to ride 
^uses or taxis to school. Children as 
ycung as 5 or 6 years old often arrive 
be'ore 8 A.M. and leave as late as 4 
P.M. depending on the schediiles of 
older children who take the same bus 
or taxi. 

"I don^t like being the last ones to 
leave every day,'^ said Qiana Wirag, a 
fifth-grader, who with her 5-yearold 
brother, Lindsey, waited until 4 P.M. to- 
day, an hour and 15 minutes after 
classes ended, before a taxi finally 
came to take them home to a motel m 
Mohegan Lake 

"Kids hate the stigma of riding the 
'welfare taxis,' " Mr. Tosto said. 
' Transportation difficulties abound. 
Last year, for example, nearly 70 
homeless children in the district 
missed school for two days while cab 
companies and the county argued over 



THE NEW YORK TIMES, MONDAY, NOVEMBER 16, 




Federal District Court judge in White 
Plains ordered Peekskill to readmit 
Demi Harrison, 13, and her sister Sara, 
10. The district had told them to leave 
by Nov, 2. 

The sisters lived with th2ir father in 
Peekskill until mid-October, when * 
dispute with the landlord for-cd them 
to move in with their mother in a motel 
in Mahopac, N.V., 20 minut 5s away. 

Tlie Peekskill district taid the girls 
were no longer the district's responsi- 
bility and told them to leave school by 
Nov. 2. Meantime, Mahopac schools 
said the girls were not their responsi- 
bility either because the motel was not 
considered a permanent residence. 

Victims of a legal squeeze, the girls 
missed five school days until the court 
order allowed them back. 

Educators and administrators here 
said the problems of the motel children 
are likely to worsen without permanent 
relief. 

c-«^^i?P1?^*^*"^^*^ do"^' I can fore- 
firon - '•^^^ t^'^^sc chil- 

dren, Mrs Lcc said. 

»«!1k"^^^u^^!^* ^^^^ principals and 
teachers holdout some hope 

' Some of these kids w!:; make it in 
spue of the conditions they hve in" 

Side. They u take the experience and 
con^ciousl} or subconsciously say 'I'm 
not going (0 let this happen (o me when 
rm^an adult/ They'll be ihc sum 



Kashia Wilson with her broth- r Rudy and sister Tai 
at Oakside Elementary School in Peekskill, N.Y. 
They and three siblings live ' :th their mother in a 
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four-room apartment at Lakeside Cottages, a ter 
porary homeless shelter in Mohegan Lake, N.' 
Previously, they lived in a motel. 



fare payments, according to James M 
Zatlukal, PeekskilPs deputy superin- 
tendent. 

And if a child becomes ill, principals 
said, it can be a logistical nightmare to 
reach the paient at a motel, and then 
arrange with the county's Social Serv- 



ices Department for a taxi to take the 
child home 

Once at school, children with the 
longest rides are often fidgety m the 
morning and tired by early afternoon, 
teachers and principals said. 
"Being a child should be a happy 



time, and for many of these kids 
not," Mr. Burruano said, "They d 
off in class and fall behind in their st 
les. They can't participate in youth f 
grams like scouting because they h. 
to take their buses home." 

In a f-w cases, homeless childre 
I greatest hurdle is finding a school ( 
\ trict that will take them. R^Mly 



II. RELEVANT STATUTES AND REGULATIONS 

A. Education Provisions of the 

Stewart B, McKinney Homelessness 
Assistance Act« 

1 • Text 
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42 § 11431 PUBLIC HEALTH AND WELFARE 872 

Part B— Education for Homclcrs Children and Youth 

I 11431. Stotcment of poller 
It It the poliqr of the Gongrets thftt— 

(1) eidi State edaaUkNud ngtncy thaU mure that each child of a homeless individual and 
each homdess youth have access to a free, appropriate public education which would be 
pr^M^ Jhe ^dren of a resident of a State and is consistent with the SUte school 

(S) in aay State that htm a residency requirement as a component of its cumpulsory school 
attendance laws, the State will review and undertake steps to revise such laws to auure that 
the chOdren of hmneleas bdhriduals and homeless youth are afforded a free and appropriate 
public education. 

(?ub.U 100-n. ntk VII. I Jn^ t2. IMT, loi Srnt 62S.) 



HMwr* For ki^tMm MHory Md pvr- 
pOM of MiU 100-77, Me I9S7 VXCtdk C0n$. and 
A d iH N tw% 362. 

i 1102. Grants for State acttvitles for the education of homeless children and youth 
<a) GenMl eulUiHr 

'Dm Secretary of Edueatioo is, in accordance with the provisions of this section, authorized to 
make puts to States to eany out the acthrities descrfiMd In subsections (c), (<6. and (e) of this 



(b) 

Fnmk tiie amounts appropriated for each fiscal year pursuant to subsection (g) of this section, 
the Seoetaiy shall allot to each State an amount wUch bears the same ratio to the amount 
appropriated fa eadi sadi year as tiM amount alkicated under section 111 of the Eaen^ 
SecondaiT Edaeatioo Aet of IMft no U&CA. f nil] (as Incoipofated Iqr rafeie^ 
of the EdaeatfamCsiisolidatfan and Improvement Act of 1981 [SOU 8801 et esq.]) to the 
k)cal edneatfeoal agendis fa the State fa that year bean to tiie total amount allocated to such 
sgendes fa all Ststss, empt Uiat no State shall recdve Isss than $50,000 fa any fiscal year. 

(c) Aatl .ilmi aeUvMes 
Granti undsr tills section shall be used— 

(1) to cany out tiM polidas set fbrtii fa section 11481 of tills titie fa tiie State; 
(S) to establish or deelfaate an Office of Coordinator of Education of Homeleos Chfl( 
and Youtii fa aeeordanee witii subaeetion (4) of this section; and 
(8) to prtpare and eany out the State pfan described fa subsection (e) of this 



<d) ranctiemerttMOneeer 
The Coorifaator of Idneatlon of H ems lMi Chfldrsn and Yontti ostabHshed fa eadi State 
(1) latiMT data on the number and location of hom^ difldren and youtii fa tiie » 
and such data pft ' rit ihoB iadnde the natnrs and artsnt of ptobloms of aeesss to^ 
phoement ot hoaMleoa oUUnn and hoiaolses youtii fa slsmsntsnr and socoodairadi. 
aadtiie«ffica)tissfaldsntifyii«tiisqMolBoediof suehdiOdNn; / 
(S) devriop and tmj out ttie Stats pfan deocr2bed fa subaeetion (e) of tiili soctioo;^ 




C8) prepare and submit to tiis Secretary an interim report not later tiian December I 
IMr, anda find repoK not hter tiian DoosndMr 81, 1888, OB tiM data fatiioM 
ponftophd). 

1V> tiM extent tiiat reliri^ current data fa avaifabh fa tiie State, each oooid^ 
subsection may nee audi daU to ftiUOl the requirements of paragraph OX 

C«)fialeplHi 

(1) Bach State shall adopt a pfan to provide £or tiie oduMtioa ci each homeleos 
homdsss youtii witiifa tiis Stite wUch wOl contain provisions designed 

(A) autiMrise tiie State odaeationd agsoey^ tiie feed edneatiood agency, tiie p 
guar(Saa of tiie hometoee chOi tiie horodeea youtii, or tiie appBcabk sodd worker to 
tiie determinations requfasd under thii fection; and 




(B) provide procedures for the resdution of disputss regarding the educationd pIsciMf 
of ho md ois ddUren and youth. 
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(2) Each plan adopted under this aubaection ahall aasu.e, to the extent practicable under 
requiremenU relating to education eatabliahed by Sute law, that local educational agendea within 
the SUt«.' will comply with the requirements of paragraphs (3) thitmgh (6). 

(3) The local (Mircational agency of eadi homeless child or youth shall eithei^ 

(A) continue the child's or youth's education in the school district of origin for the 
remainder of the school year; or 

(B) enroll the child or youth in the school district where the child or youth ' is actually 

living; 

whichever is in the child's best interest or the youth's best inteiest 

(4) The choice regarding placement ahall be made regardless of whether the child or youth is 
livmg with the homeless parents or has been temporarily placed dsewhere by tiie psients. 

{$} Each homeless chOd shaU be providad serrkes eomparable to serrices offerad to other 
students m the school aeUctad aeeordhg to the profisms of pangn^h (3), indudu^ 
serviees for whkh the child meets the digibOitar criteria, such as comper^satoiy educational 
programs for Uie disaJ /aataged, and educational progFams for the handicapped and for stodeots 
with hmited English profkiency; programs in vocatiooal education; programs for the gifted and 
talented; and school meals programs. 

(€) The school records of eadi homeless child or youth shaU be maintained— 

(A) so that the records are araQable, in a thnely hMon, idien a child or youth enters a 
new school district; and 

(B) in a manner consistent with section 12l2g of Title 20. 
(f) AppUcatlMi 

No State may recei?e a grant under this aeetioa onless the SUte educations, agency submiu an 
appbcation to the Secretary at such time, in such manner, and containing or accompanied by such 
infoRMtkm ^s the SecrstFjy may reasonably lequire. 

ig) AnthMTlaatiMi oT apr^^PriaOoM 

0) TTiere are authorised to be appropriated $5,000,000 for each of the fiscal yean 1M7 and 
1988 to carry out the proriaions of this section. 

l^) Sums arpropriatsd in each fiscal year shaU remain araihtble for the succeeding fiscal year. 
(PubX. 100-77, TWt Vn. • 7a, July 1931, 101 Stat St&.) 

, fc? Ttit Tig P fc BHi Da Ow i n lid rt ioi -d dMiflcedoa of tUt Actio the Qxfe, tee Short IMeaoie 

ImpromMBt Act of IHU HkmA to in MteK. (h) ii ocioot wdertectloo ISOI rfTrtfcM wid 1^ 
•uWtleDCH 55llo5HIoftMeVflfPnli.L.f7^S, AM. '"'^ «™* ^ TiM» i«lwne. 
a mUf5 9m.M3,m tm mitt a^laftWAct i i ^ o H fi HioHiy. For fcsidttm UMoiy and pur- 
n rl iw W i d iwwraay to wifc rl Mtir I (tMtioe HOI ot m^] pOM of PtfkU 100-77, om 1917 US-Cbde Com. and 

{11433. faemplat^ graato and dissemination of Informal activities authorised 
(a) CoM wr al authority 

(1) The Secritaiy shall, from funds appropriated pursuant to subsection (f) of this section, 
make gnnto for anmplaiy pcograms that saeoessfully address the needs of homeless students in 
elementary and seeondaiy schools of the appHeant 

(2) The SecretaiT shaU, hi accordance with subsection (e) of this section, conduct dissemination 
activities of ajULnnplaxy programs designed to meet the educate 

and sacondary school students. ^ 
(h) Appttcame 

The Secretary sbaU make grants to State and kwal educational agencies for the puipoae 
describedhiparagraph(l)of subsection (a) of this section. 

(c)llliiUUIyforsnwtt 

No applicant may receive an exempkry grant under this section unless the aralieant is located 
m a which has submitted a State plan in accordance with the pit>vtek>n8 of section 11482 of 
this title. 

(d) 



Eseh applicant which desires to recehre a demonstration grant under tiiia aection shaU aubmit 
an appfieation to the Secretary at such time, in sudi manner, and contahdng or accompanied by 
•uch infornution as the Secretary may reasonably require. Eadi such application shall indude— 
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(1) a detcrq»tioa of the exemplary program for which assisUnce it aought; 

(2) aaauraneet that the applicant wUI transmit information with respect to the conduct of 
the propraro for which aaaisUnce is sought; and 

(S) such addltiona] assurances that the Secretary determines are necessary. 



U) D iwiwiBiliB •r htftmwHia acthrHtet 

Secr^iy ahall, finora funds appropriated pursuant to subsection (f) of this section, conduct, 
duectly or todirectly by way of grant, contract, or other arrangement, dissemination acUvitaes 
jiesigned to mform SUte and kcal educational agencies of exemplary programs which successful- 
ly address the special needs of homeless students. 



(f) 

There is authorised a> be appropriated $2,500,000 for fiscal year 1988 to carry out the 
promiotts of this section. 

(PiiWU 10M7, IWe VII. I m Jaly a. 1>87. 101 SUt 627.) 

UiMitfie mmmj. For Irsiditin Moiy mmI pur- 
poM of PiAlU 100-77. MB 1987 UJtGode Com. aad 
AduLNcm, p. 362. 

f VOL NationnI responslbliltles 
(a) C w n t a l aeeeentii^ eOlee 

^ Comptroller General of the United States shaU prepare and submit to the Congress not 
later than Jane 80, 1968^ a report on the number of homeless childre . and youth m dl States. 

ih) Secteterial riipiartmu» 

(1) The Semtary shaO monitor and review compliance with the provnions of this part k 
aceordanee with the proviswna of the General Education Froriskms Act [20 U.S.CJL f mi et 

(1) Tlie Secretarr shaB pr^we and snbrait a report to the Congreu on the programs and 
activities authorised l^thlspartattheendofeach fiscal year. m 

(S) "HieSecrotarrshancompaeandaubniftarepo^ 
received frrm the States pnrsnant to aectkm 114W(d)(8) of this Sle wi^ 
(Pub.L 100-77. TWe Vn, I 7H J«*r a; 1987. 101 Stat 628.) 

A 3* ^ ! ^ ^ Og?' ■ Js frt oa PmririoM Ad lo the Gnle. Me Mctioa 1221 of Tttk 20 nd Ttfei' 

Act. tdrnnd to Is hAmc (bXIX ii ikk IV of Peb.U volume. 

rZSSL^ ig-) POM of Pub.L 100-77. Me 19^0.152^00^. 

Title 2a BdMMkM. 1^ coapleit fkwWrsrioe of this AdoLNewi. p. 361 

§ 1143& DeflnHkMis 
As used in this part— 

(1) the tsrm 'tlecretary^ means the Secretary of Edueation; and 
it) the term -^t^- means eadi of the several Stetes. the District of Columbia, and 
Commonwealth of Puerto Rko. 
(Pub.L 100-77, TWi Vn. I 728^ J«|y a; 1987. 101 Stet 628.) 

I nWi rtH HhSMy. For HsUitivt hUory MMl per. 
poM of r«b.U 100-77. Ml I9S7 UXCMe Goi«. md 
AdoLNewi. p. 362. 

PaIT G-nJoB 'nUINlNG POR THE HOMELESS 

f 11441. DemonatratkMa progrnm anthorlaed 
(a) GMMffal entherily 

«Sfi!2f?^5L^Sir ^ i^^ftind»,«pp«H)riated pursuant to st^ 11449 of 
S^S!iTiL*^ ™^ demonstration projecte for homeless indWArfi 

m seeordaaoe wna the provisions of tills part. 

W C— Itact ethettty 

The SeeretaiT Is anthprised to enter Into such eontrscte with State and local pabBe a i MW"^ 
pnvate nonprofit orgaakatkma, nrivato boalaesses. and other appropriate entiSes as.M|> 
necessary to cany ont the provisloni of this part iwi™ «nuiM. «. .-^^ 

(PttbJ. 100-77. TWi Vn. I 781. Jaly a; 1987. 101 Stat 628.) 
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RELEVAHT STATUTES AND REGULATIONS 



A. Education Provisions of the 

Stewart B. McKinney Homelessness 
Assistance Act 



2, Conference Committee Report 



LEGISLATIVE HISTORY 
HOUSE CONR REP. K0< 100-174 

improve Uteraqf and basic tidllt ranediatioD for homeleaB individ- 
uafa. 

SinmrtB Ir— Educahon worn Hoimwi CtaumsN and Youth 

Tlie Hooaa reoedaa to tha Saiiata amandmant with modifications. 

The Gonfacoaa havo agraad on tha fiilkming atatanant of axpla- 
nationtoSubtitlaB: 

Tha inrraaaii^r nombar of hamalaag fiunOiaa with children and 
nmawigr and honilaai youth ia of jpaat cmicam to tha Committaa 
of Confci^, Out of 29 dtlaa anmiyad faj tha UJS. Conference of 
Mmjon, 17 reported that homaleae diildrea were denied a cc aae to 
adncation. Aa tfaeea fiunHieB movo in order to aecinre houeinc— 
oflan onlj ta mp o rta iy ho uri m— c h ildren BMgr diift frooi one ednool 
atton d a noa aren to nnottMr. or fimnooa adiool diatrict to anothar. 
Education ia oftan diaiiiplafl wMch lowan atudant aciiiavanient> re- 
duoea attandanne^ and finftaaea tiba ride that a atndant will drop 
oot of acM cottldaleljr. IVnvalara AM Intoni^^ 
Wdfera Laame report ttwt onlj 48% of adiooU«e homdaee chil* 
dren currentqr ntterxi loiiooL 

I ndifcatioM are that tha problem ia not imvnmnf* Tha VS. De- 
partment. oC Houeiog ana Urban . Davdopa ant eetimetod that 
2SQ,000 nanoM were heweieae in 1981 Ourreot eetimataa hy tha 
National 53oali^ fer tha HoiMlam are that aa mav 
individuate aikgr bt homaleii. Waahington dbr offidab repoitad a 
600 parcfmt inpt^iaei in thie*iMhodiar of hmneleea bmiliea aeeluni 
shelter joafc thiBjfaar« 

The purpoee of thie aobdtla is to make plain tha intent and 
poligr orCbcsrom that a«erT ddld of a homaleae tudfy and aadi 
Ao mala a e yomt be prioddajl w pome oppo r tun it iee te.reoeive free, 
appropria(to adncetibnal aenricae m children who are reddanta of 
the state. No child or /ooth shoold be denied nooeei to anjr educa- 
tional aeriricm alii4|jr Mcaaaa lii or dio is hoo^^ 
concern aro potential dispufesi.' between ediod distrida over die 
pl ac em e a r t of tfaew ddldren» vrtdch could reault in tha homeleee 
being denied an education in any adiod district 

To aasist in cnrqrinf out lUa purpoee^ it ia the intent of Ooogreee 
that eveiy atata^ open raceMng ftinda authoriaad for this purpoee, 
designate or eatabiiah an olBoa of Ooordinator of Education of 
Homdam Children and Ttudi idio will reoort to the State Sdiod 
Superintendent or to the Oooimissioner or the Stste Educational 
A^ncy.Tho Qobrdinator^iraiymsihiHtiss will indode the develop- 
ment and inmleineBtatioB of n at^i rpgaidii^ the education 
of hom e h mcMdi^ and-gitfLlMe plaA nmat provide for con- 
tinuation of a hemdeee.ddldle or jfotttti'a education iar the ediool 
districit of 9rifia or the sdMd ^ttstrkt in vfhioh the c^ 
is UTii« idilSmte in the btst hitsrsst oCthi^o 
plan must also oontafai n madianism to readvo diqmtee whidi 
arise b s tw es n and witUn looal educational Msndee regarding the 
responsibility for providing edncationd ssrvioes to homdeee chil- 
dren located therein in an aipeditious and tima^ manner. 

The plan shall aaeure that homdeee diUdren youth have 
accaee to educational eervioea oomparaUe to thoee ofTered to other 
students in that particular sdiod for whidi th^y are otherwise eli* 
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gible, induding oompenHitocy educational pnvnuns for the diiod- 
▼antagod; and educational Mpuma ibr the handicapped and for 
atudenta with limited El^Uah prefidancgr; national education pro- 
grama; and gifted and talented pvograma. The Gonfereea intend 
that aenricaa audi aa adiool meala and triMpoftation be provided 
at the eame level and to the eame dhpee aa thoae oOerad to other 
ttudenta in tiiat particular adiooL Aooaaa to tfaaaa eervioea shall not 
be compromiaad aoMj becauaa a child or jouth k homeleat. 

The plan ahaU aanre that itodint racotda of a hooieleat diild or 
youth are avaOaUe joi n timafy fiMhion whan that individual enten 
a new adiodl diitrict 

In addition, the Ooocdinator will be reaponsiUe for obtaining 
data on the nundier and location of h ome l aea diihfaen and youth 
throu^iout the etate» and ida^AQring what the ipedal needa a^ 
this population, what difBoittiea ariae in placement of these young- 
flten in adioolt and what ia bdng done to reaolve these difficultiea. 
Reports contaiiiing this infecmatton are to be submitted to the Seo- 
retarr of Sdneation bgr Oecsnte 81, 1987 and December 81, 1988. 
The Secretary in tunit is to aubmit thia informatkm to ttie Con- 
gress within 80 days of its tecslpt 

This subtitle provides that the Secretary of Educatimi shall pre- 
pare and euboiit to Omgrsss n ieport on the programs and activi- 
ties authoriasd by^thia eubtitle at tlie end of each fiscal year. It is 
intended that this report ettoompass related activities conducted by 
all static, even if not nU etntsa partiripat^ in the program authorr 
ized herdn. This report shoidd indude information about bomdess 
children and youth idio are not attending school, in order to pro- 
vide the Confess with current Information. 

Suvrrru G-^Jon I^aimino von tn Homixas Okhonstkation 

PteWBcr 

The conference agreement acoepteid the Senate amendment to es- 
tablish a job trainmg d am o n st r ation project for the bomdess. It 
also scoepts the emmdments to JTPA induded in the House bilL 
Minor technical inqmvements were made to boUi of these provi- 
dons in conference. 

Conference agreemmi 

The conference agreement eeteblishss a competitive grant pro- 
gram for job training demo ns tration nrqlects. The Secretary may 
award eontncta to State and locd pulriic aaendss, private nonprof- 
it otganiratinna, nivate hndnaasis, and other apprmriate entitiee 
to cany eat this Title. Grant npoiieanta must provide^ in addition 
to a dsseription of thsir pieposad Job tiainfaif activitise^ 
obtainiqg referrals of hsasdisslndinduab 
providers. Adtfttonally. a grant applicant must describe plans to 
offer in^shsHer outrsacn and aasissmsnt and prs^emplqymsnt serv^ 
ices where practicable, and other similar activities that will in- 
crease participation in their proifect. Performance standards must 
be identifisd and assuranosa must be given by the Mplicant that a 
preliminary pro|}ect evaluation will be completed not Later than the 
end of the fust year of fending. ^>plicants must also provide as- 
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RELEVANT STATUTES AND REGULATIONS 



A, Education Provisions of the 

Stewart B. McKinney Homelessness 
Assistance act 



3. Senate and House Floor Statements 



CONGRESSIONAL RECORD - SENA-^E 



imc«. OMJnnmn Bmooici and R«P«*- 
MiUttv« OoiUM the Houte Oof. 
enunem Opermtlom ComniHlee. ind 
to the ChiUrnMn St Owmkn mnd TU^ 
menUtlve Oowsauz of the Hf*»e 
Bmnklng, PliuuMe, mnd Urban Afr*1ri 
Commlttoc I MB proud lo hmvc httn % 
part of this hiitortc eHori. 

wf mre conifJerinf nml pwMf of the 
eonf erme afrwrnort for the 8te wt 
B. McKlmiejr HomeSeai lUtUUnoe Ai:L 
As a oonfem 00 tlili bill. I vUh to ex* 
pnas nyr anivoit to the conierenoe 
ac'ecment. 

Hot kmt aco. « ycunt 
three nighia oouDtlnf homclew people 
Ui Miami. He €Oimte<S L900 on the 
streeu and in eabergeoey aheluia. The 
Florida Departmeni of Health uid 
Human Servioea took m informal 
•urvey and oonduded that at least 
10.000 people Are homeless on any 
given ntght In our SUte. In Tampa, 
about ?rOO people lire on the stree 
and another JOO live in mak 
housing. ThU helps to explain w 
siapport the conference agreement 
before us today. 

While the homeless are a serious 
problem In Florida, they are also a na- 
ttonal pitrtdem. A lot of the homeless 
ane Urug abusers, perhaps as many as 
a quarter of them are ment^y iU. 
jtod now. the most al*nning thing Is 
tatiat we are seeing many lamlties with 
chUdrtn cut 00 the street 

The Fedcna tOoremmenl has taken 
some steps to help these people. Uist 
yeari antidrug b01 InduOed gMng the 
homeless employment training ana al- 
lowing the w of food stamps for 
mea}s at soup kitchens. The continu- 
ing resolution passed for »n con- 
tained new funding for emcrfency 
^fielters mnd transitional housing. Ear- 
Her this year, in response to a particu- 
larly severe winter. Congress passed an 
emergency approprlaUon Jot^Jh« 
FEMA emergency food and shelter 
B iog"am . 

Btst wie need to do more.T^e ccmfer- 
eme agreement before us totoy is a 
step in the ri^t direction. The mu- 
thorkatlons te tWs bBl pare the way 
10 modfty mnd expand progfnis to 
aei^ the housing, health, educational. 
Job training, and nut:ftlonal needs of 
Xhe homeless^ 

As chairman of the Budget Commit- 
tee. I hate to say that we wfll not be 
to do everything m-e want, m 
these days of severe budget pressurw, 
every dollar waat must be spent 
wisely and delivered efficiently. Since 
the inception of this Hguflation, I have 
been supportive of Uie general efforts 
of all the var^(ous committees* efforts 
m drafting « legi^thre response to 
ttkis national proWem. Bowever^I have 
also spoken often of the tradeoffs nec- 
essary fs we aeelL to craft a sohxUon. 

As you w« know. Congress hss Just 
psMsed m budget resolution which srU 
a fiscal Wuepriat for IWS. Budget 
Committee staff constiucted an Mialy - 
gla of the projected outcome of the 
*tipplcmental appropHaUons<onXer- 



ence. spc«lf1cally looking at the likely 
outcome of the homeless provisions. 

This anal^ indicated that the pro- 
lected conference agreemrni. if carried 
forward to 1086 and fully funded, 
would eicceed the budert resolution as- 
sumptions for homeless programs in 
1060 by around $250 million in budffft 
..titiioHtv and tlSS million In outlays, 
airmen owt by appropriations subcom- 
mittees, this would mean t>iat If hor- 
HHS would have to make up t82 mn- 
Hon in 1000 budget authority and $75 
million m 100$ outlays from other pro- 
grams. HtJMndependent Agencies 
woidd have to find $105 mfllion in 
lOOB budget authority and 050 million 
in 1000 outlays Ifrom other progrwns 
In their Jurisdiction. 

As Is the caae with every spending 
^ledsion we make, there are tr*<|eof fs. 
This U not to say that we should not 
seek to address the needs of the home- 
less. On the contrary. 1 believe we 



jlr. KETWEDYJ^r. President. I am 
-gjlWaeH m Juiillny colleagues in sup- 
portlns this legislation to bring emer- 
tency assistance and new hop e to 
homeless Americans. Congress has 
worked hard from the beginning of 
thh MMion to make this legislaUon a 
mUCy. and 1 congratulate the many 
Senators and Representatives who 
ha#e contributed i6!L . 

That so many Americans are home- 
less In th^ bicentennial of the found- 
ing of the United Slates is a national 
tragedy a^'d a national disg rat^ 
Ahnost 00 years ^^^J^}^"^, 
Confereiice on Children dedareo that 
a •Home tte is the brightest snd finest 
;iroduct of dvfllsaUon.** 

j'et today, more Ameri«n$ are 
homeless than mt any time since the 
Great Depression. Estimates of the 
homeless population on " mvcmge 
night 1*1 1004 ranged from 250,000 to 
as many as 3 million. There is no dls- 
agRiemetit about two thocking facts: 
The number of Americans with no 
home is growing at an alarming raU. 
snd families with young children are 
now joining the homeless In increasing 

"rhT^JB. Conference of MtjWs 
report -The Continued Growth ol 
Hunger. Homelessness, ond Poverty in 
AmCTto-s Cttter 1080.- found Uist 
famOies represented an average of M 
percent of the iiomeless populaUon 
and that the percentage was as high as 
70 percent In some miOor metropoUlan 
areas such as Kew York Oty. in addi- 
tion. three quarters of 
ported that families comprised the 
ffioup for whom emergency shdt«r 
and other needed services are most 
Clartngly »bsept For example. In 
SsSrL an overage of 15 f amffles p«; 
week become homeless. Althou^ Ms*. 
gachuMtts has increased lu family 
shelter capacity by 400 penscnt over 
the last t yeon. 00 families per month 
are stiU turned away from Shelters 
*hteh are filled to capacity. These un- 
fortunate lamWes. having attempted 
the full rang* oT personal, prix'ate. and 



public all«jrri»llve4. are IfU 
Im hopelc^ and homelesf 

Other segmenU of homeless 
population face equally UagJc clrcum 
iunces. The chjonlcally menUlly ill. 
U)t exampie. are a significant share of 
the homeless populaUon and perhaps 
the most mir^lreated group in our soci- 
ety. Ironicalb. a comprehe^-»ve 
system of eonu-iunity wk» 
the chronical^ mentally 111, which 
would Include an appropriaUr place to 
live for every Individual in this group, 
would cost no more than our current 
nonsystem of noncare. Alcohol and 
drug addlcu have tnuiitkmaUy been 
an Important segment of U»e homeless 
population: the cruel addictions which 
Are contributing Sartors to their home 
Icssness are parUcuUrly <iilficult to 
treat without the sUbfllty that a 
home environment provides. 

The legislation we are consjdcriitg 
today is no more than a beginning- 
but it Is ai« Important beginning. The 
Labor Committee segroenU of this 
Conference Report provide esnergency 
services for homeless frunilics to 
reduce the misery of hon» lessncss- 
and Xhey also esUbllsh service systems 
that can help to end homelessness and 
begin a decent Ufe for important seg- 
menU of the populaUon. 

The labor Committee legislaUon 
provides health services to homeless 
Individuals to assure that the pain of 
homelessness is not compounded by 
the pain of untreated Illness. Fifty 
million dollars is allocated for grants 
to implement thii section in fiscal year 
1987 and 030 million In fiscal year 
1908. 

The chronically mentally iU have 
been estimated to constitute between 
30 and 50 peicenl of all the homeless. 
The legislation esUbllshes las mUlion 
In formula grant* to assist States In cs^ 
tablishing comprehensive programs 01 
community^based care for the home- 
less chronically ii^entally UL The evi- 
dence U strong that such comprehen- 
slve pxtscrams canradd to the quality 
of life of the chronlcany mentally ill 
and reduce homelessness that U large* 
ly a produd ol the faUure to provide 
an adequaU system of oommunity 
care. Svldenoe Is also otrtmg Uiat the 
system to be encouraged by tbU legis* 
Utlon is no more costly than the cur- 
rent system. 

In sdditioo to granu to States for 
thU purpose, a $10 mOlioa program of 
project granU through Che Federal 
Community Support Program demon- 
stration U also ejgu b te h e d . The CSP 
has made an important oontribution 
to our progress In caring for the 
chronically mentally HI. and this ex 
panded grara piogram wiD establish a 
Deeded focus on thehocaelcss. 

Another group that aooounu for a 
significant oompooent of the homeless 
populaUon Is alcohca a^.^ ^."ug addicts. 
Although the envergency drui bUl in 
creased funds lor treatmijnt of drug 
and alcohol abuse, the homeless seg- 
ment of 5hw popuUllon Is one of the 
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giOit eosUy to tremt; It usually wjulrci 
nstdentlAi' treaUnem fa4:lMtIc«. and 
Ma rarely been a priority for »ut« and 
profraim. The conference report 
JJ]Otlde» a $10 million demonstration 
proci^ lor this purpooe. 

^ MLfif .(be. moat.ira<k and indelen* 
.s^ranUU.ii'flhe. crowing number of 
^jKUMf lamUles hu .bcen the denial 
Vjpoblic education to Increasing num- 
Im el eblldren. Because, by oefini* 
Uon, homelteB children have no per- 
manent resldenoe. It has been easy for 
It •eho6l 6k to say that homeless 
^»Jlr» are someone else's responsl- 
Mny. wlih no c»nlnj kivtv try £««ur» 
Qial some 4UUkt takes it^onsibility^ 
*J»tlm Children end up without any 
•McatloMl opportunity. Traveler's' 
Aid uitematlonal recently conducted 
an elfh^ty survey. In which 43 per- 
tmt of homeless children were not at- 
t«nd*ng acbooL A t urver of 81 shelters 
to « dtles ;oi3!SJr:mt*Vore''lhan a 
the shelter^ housed homeless 
tWWieu vho Were denied access to ^ 
iNibllc' educaUon that should h*ve 

theirs l)y .right. Thf conference 

tepwl protects these children by en- 
flctlilg a tnmt program to esUblish co- 
JMdtoators Id State education depart- 
ing^.vho.wQl assure equal .access to 
*qy PuWte echool education. The oo- 
fWlnators wfll assure that every 
cMMIs assigned a achooldis* 
Wct^ and that aervlces Including spe- 
qHTj ^ograms and transportation are 
P^mded to homeless children. Just as 
ttiey arepoyided to other chOdren, 
This provision also prohibits States 
mA «ncUng laws or engaging in 
ptaetloes which have the purpose or 
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No group of Amerlcanii needs help 
more than the homeless. ThU leglsla 
tlon U a down payment on our com 
mJtment« and I urge Its prompt enact* 
ment. 

tmsr roa rat Nomtm act 
Mr. LEAHY. Mr. President, the nu- 
tritlon provisions of the Urgent Relief 
for the Homeless Act ait ar. Lv.nortant 
component of that comprehensive act 
designed to reduce homelessness in 
America, 

Millions of Americans are now 
homeless or sharing temporary living 
quarters. The number of homeless 

-MBM-vM ••mm ■<H|#i\JUjr U|- 

creased. Families «ith children now 
comprise 28 percent o: the homeless 
populaUon. The DJ3L Conference of 
Mayors reoenUy reported that home- 
lessness In American dUes Increased 
20 percent last year. 

The richest, most powerful KaUon in 
the world should be able to house the 
homeless, feed the hungry. a.nd care 
for the poor. 1 caxmot accept the fact 
u.^t the wealthiest KaUon in the 
world. wli2i tne largest surplus food 
stocks 0/ any nation in recorded histo- 
ry, cannot get this food out to those in 
need. 

Title V of the conference btL^ the 
'NutriUon" UUe, wis reported out of 
tht Agriculture Oonunlttee with fuU 
bipartisan support. It both reduces 
homelessness and provides food aid to 
those that are hungry and homeless. 

Three provisions, sections 102, $06 
and 809. are designed to reduce home- 
lessness. Sections 607, 808. and a09 
seek to get food stamps to hungry 
families that are already homeless. 
Section 802 modifies the definition 
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tnaet of ducrlminating against home- «f ^ ^ ^ v:; 

ImchndrenasacondiUonb^^ S household so that a 



It ate s^ UP^ small demonstraUon 
"^' Pam to assist school districts uish- 
to establish a model program of 
to ho oeless chOdreh. 
Ifany of the homeless are at a disad- 
vantage In their search for employ- 

and the ln<;ome necessary to find 

pannaoent housing by the lack of 
aducatfOQ. Because they are hard 
loctte and serve, they have not 
a priority lor adult Uieracy pro- 
_t. The legMatkm allows States to 
y^sderal adult educatlm funds fo^ 
ness. people: It requires them to 
and Implement a program of as- 
and adult ^ literacy for the 
and imWdes a small formula 
^aiit program to assist States in pro- 
^^if thcM aervicea. 

nnaily. this legisiatioa catablishes a 
"■tratkm program of employ- 
aenrlees and training for the 
Seym! proJecU have IndJ. 
that a relatively modest Invest- 
~ ~\ result Id employpient for 
Indlvlduala. This modest In- 
Mfi^Mit can. In turn, aUow homeless 
Idu^ to gain the Income they 
to nnd permanent housing. The 
mmoii VMeral demonstraUon 
provided by this legislaUon 
wait In employment for an esii- 
^ 30.000 Individuals. 





brother can allow his sister and famUy 
to share his home and not have his 
fatoily's food stamps reduced or termi- 
nated. Under the current act, unrelat- 
ed individuals can live together yet 
separately apply for food stamps if 
they buy and prepare food separately. 
Related individuals with families, how- 
ever, are often prevented from apply- 
ing separately . 

C?urrent law does, of course, allow 
these relatives to receive separate food 
stamp allotmentglf they atop living to- 
gether. However, the cruel realities of 
poverty force many families to move 
in together and to rely on one another 
for help with rent. bQls. ehOd care and 
the like. We should not punish these 
efforts to care for one*s own relatives 
by reductloiu in food stamp benefits. 

The conference bill would modify 
the definition of a food stamp house- 
hold to remove the penalties that now 
exist for families doubling and tri- 
pling up in housing unlta. The penal- 
ties in current law are limited to reU- 
tives. Under current law. unrelated 
people can Uve with each other and 
not worrj' about iiavirig their food 
atamps t duced or terminated by oper 
ation of the current household defini- 
tion. This problem has been .^acer- 
bated by the Department's issuance of 
regulations that faO to take into ac- 



count the trmditional concept of living 
together, which is reflected in the 
suiutory language. 

The Nutrition fiubconunlttee heard 
convincing testimony Uiat current 
rules are directly causing homeless 
ncss by inducing people with homes to 
throw out homeless relatives to keep 
from having the host family's food 
stamps cut. 

A mayoral commission on homeless- 
ness in New York this spring reported 
that evictions by friends or relatives 
was an important cause of homeless^ 
ne^. The Commission found that cur- 
rent food stamp rules contributed to 
this problem by reducing or terminat- 
ing the food stamps of relatives that 
double-up in living quarters. A rwition- 
wide survey Just completed by the U.S. 
Conference of Mayors found that fam- 
ilies with children were the single f shi- 
est growing segment of the homeless 
populaUon. We. therefore, allow par- 
enU who have mirtor children to form 
separate households without regard to 
the parent-child or sibling rules. We 
would reUin, o' course, the current re 
Quirement thf t people must purchase 
and prepare lood separately from 
others in order to be considered a sep- 
arate food stamp household. 

This change makes sense because if 
is commonly expected that parents 
wlU buy and cook meals acparately 
with young chfldren even If other rela- 
UvM are also present In this context, 
the committee's bUl focuses on the 
presence of ^* least one minor child 
with the parent; the presence of the 
parent's other children would not pre- 
vent the family unit from being recog- 
nized as a separate household. 

We make suje that these families 
remain eligible to participate as house- 
holds by requiring that their sUtus be 
reexamined at least once every 6 
months. The committee expects that 
this reexamination will not burden the 
Sutes since It should involvf nothing 
more th-ui a standard recertificaUon, 
which fc* most such households comes 
up at ler^t once every i months. 

Section 806. a bipartisan proposal 
put forth on the floor by the Scmtore 
from Iowa (Mr. HAMKHf] and Miixneso* 
ta (Mr. BoscBwm] would raise the 
limit on the excess shelter deduction 
that food stamp households may take. 
The excess shelter deduction Is oniy 
available to households paying a very 
high Proportion of their Incomes- 
more than half of their adjusted in 
comes--for housing. The excess shel- 
ter cost deduction only applies to the 
extent that shelter expenses exceed so 
percent of net household Income. 

Low-income households that are 
paying so much more than thif> that 
they are at the excess shelter Cfip. cur 
renUy set at 8149. are obviously 
having trouble keeping up with their 
rent and utiUty bills while stiU feeding 
their famili«. 

The current cap on the excess shel- 
ter deduction may force these families 
on the margin to €hoo0;e between 
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«; tc/H.twK!! p#opl9 in our Nation t«D« no food 
•O Ml Afid w ho^ Ct « M><>r vduOBttori 
And H cant \m IM My «««ch«ut poopte of 
ml xati n . TM li m ara narrvng 

Ourtng MM oonttdvdiioii in Houm on 
fi. StMwt 4lOQd IMTV In lha w«H and 
Mkad m m wfhii land«( Amanca w« mvmed 
Our mm m ftrntmlnmrn y^m today I know 
»w <ohiwo now, so M^i ^ -doobty aura 
fiat «r« tkm) UMiiPOinl «iiat Hia iag^ «nd 
his woffc d aaafwa our atwxi 

Mr. GAUO. Mr. SpaMiar, I auppon tSat 1a(^ 
iHtlOfi 4Ka SSD 10 po«Ma mioMMadad 
halP to Itam MwiduMa aiho. lor a vanaw of 
f oo i o n o. <nd Ih a mi otwa a arJioui aparmanant 
plao§ 0f Maidonoa. 

Mow ttiat 4ha oofifawioa oomottiaa tiaa 
oemplolad ^ «orK wo today AiaA^ lha oppor- 
tunHy %o ^^ola 4n twor of 4aQsilaton tfiat 
po m m oomprahonaiw ooMion to ttia prob- 
lonw o4 Itw ^lonf^afoaa 40 A/varloa. 

Tfw ociicol auiiorizotioQ m «• 6aaod o«« « 
^raoKMof otMdr fiol omy of tba cautat of 
homalooanewk bJi oto «tf Ifia odions wa can 
taka lo fivo Ihoaa MMduais and thev larm- 
Na «ho tots Mod to lireak 1ti« cyoia of 
pain and auflor«v 

Tito bMoulhonsaa a aapansion of our 
aftortf lo provida ornafQoncy ahattan %k««aro 
ttay oao moot ft itdad tNKKigh fohatrittaton of 
•Mr^ Mdv^ AMdar iha Ooparonar^ of 
Houtirv aiid Urban Oaoatopmont. 



of Iha h o m a l aa t p ^ptiai c ia lhat jfcfaidaa wwv 
tiwvtr a ryd ^anptt oi^ tawiiiaa with 



Om) of Iha maior tactor) In home4essn«s$ 
fha Mvara ihoilaga of affordabla tKh/img 1o< 
lownncoma Mhnduoft wn6 lamHiaa The 
Koma*aaa pravarnion pri>mions in Ihts confer 
anca agraemam piomda aip n if ica r w as5^tanc« 
lo defray Iho hig^ cost of houtar^ anCi should 
ba of »amando u s aoaistanoa to ihosa wt>o 
daaparafafy ftaad afkvdaMa ttousir\;j} 

Ada(|uala nutrHmt la anoChar irt^or problam 
t^ Oia horrvalaaa and orta trt IHa tttost ofTactiva 
woys to ansjra Oiat t madla as and othar low- 
tftoonta v^jftftaf^)ldt -caoarva piornpl ttuirfbon 
ota i at a nc a it INa Tampofary €rviafyar>cy food 
Aaa itta *>ca Frograai fT1^AP|. 'Wm program 
haa Ooan z « amaadooa auooaat k\ Iha State 
of ?o»j*««r>4a. partioaMy In 4ny own Ourd 
oongraaaional dat r i ci and daat n a a our oorv 
tinuad aupport fhis oaaieia na a faport 
tar^ TEFAP throu^ <Saplaat>ar BO, t966, 
anauino Ota low inooww ^Wtnercans wtv 
depand on Iha ourplus mnmodttes ^sMbut- 
ad through T6FAPM tfto tood tboy dapand 
iipon win not lia tilaan aawy tnonlbaaL , 

Mr. Spaokar, t b ateva II 4s impacatiHO lhat 
wa in Congraaa taka oigoifioanl olaps towwd 
pravanbr^ Mura Inoraaiaa In iha f^unter of 
homaf eca Americans, fltis till is a vary impor- 
tant inaiatiMa k\ pt^^Oti^ v gently r^aodad 0!i- 
ststanoa to tfw howiel x f. ortd Mmibes m 
danger o« iMOOfnirtg lionie»oaa. J Move th« 
legt^lion is crilicol^ natdad and steMikl ba 
swrftfy anaded. I ^aga iry nonai^iat lo iotfi 



Mr. ftAMGELJ 



|r. SpasiMC i abongV ou(>> 
lagraamaot OA Iha Siowan 



ofatdraa «toad lor pofOMnom 4touairtg 4or 
jteaa aaho ore oot h o w ala ss . but olao 
^^aa.i90dcbaaiiadin tbis JbiL 
^Wbt Ml %>aoial iooua, 400 win ba4)raaking 
•ta cyds of homrtaatntaa ty psoMdir^ to 
•toaa ai<io vaabia lo pooMde far lham- 



£y 4ha t«ma loboa i bis bit ^utt^mes ^ob 
traMqf >n3'. ortrmatinn fSQQcsa^ ^kam^^sl 
hdlpliVI Iboao JndMduali MdkOM^:«Mbla4Bf 
^gfejnaJjig tt tba a ^ .|kM.« Ma aso;.aanoa 
aindl0uidanoojiloQ0lhoa(ay:Ioo ott^^ofour 
ttootalsas jmo xtykban. Mho W'id Homo a 
bflgM iubra tesadon4har obilftia^. J Jhay ra- 
Oiiwo ou 4toip'<at Ibis cabcal Ibna Jo ihair b^ 

food and nuMlional prqgGscis aio also om> 
tfiorlzod ty this M Food aiao^ f%o> 
pwit^ooteoo a4MMd Id A4yflsmot ou^ 

M« group VoodNig fodttos Witt iaoMH»M<< 
foodoasiniwo. 

Tbroo crttort hooMt com ooartt jftantal 
ttasMh aervloos, tpeda) boatnmu lor Oie 
dvontooly mantdtly % artf dr^g and Alcohol 
ol^UM traaintoftts-9tava boon aidhoffzad by 
thabU 

This tM antptiatlzas outraadt lo those with 
opeoMc tdetit i f mi o needs jivtmio the i)om^ 
loss populibon. and deserves our support 
todiy. 

t4rt. iXOVD. Mr. t^ker. I rise in stror^ 
tjpport of tfia con fatoii u e nipon on H.R 550^ 
the 8lew»t B. MCKinnoy Homeless Assist- 
Ofioe Aci. This Ml indkidos funtfiiig lor a varte* 
ly tl programs to ttteat -bcXh itte immediate 
and k)ng>lerm needs of the ton o teu , tnxh as 
omeigortcy aholtar and lortgar term housirtg, 
tlO||Jh care, tood and ttutrttion assistBnoe, 
^^Bption and |ab trotfiing, and ctild care 
funds are targeted to apede} popdistion 
groups, ktckfdimQ famNKS wi(f i chedrcn» vetfcr* 
ons» arid fha eW<!^y. 



B. MoKionay Homalast Assistanoa Act which 
aidfttrtzaa $442.7 oaKoQ Jo teal year )0g7. 
and $616 mttonki fiscal yaorim. tor bome- 
less aid ptpgowno, 

Sootetimos wo net caug/tA up m ibm fervor 
of theintrkadosofpoWical4)oiic>makir^ao^ 
we ovedook sontoof ouraioipMcJbtd Aoless 
irrportant. roiportti bM b as as puac sovaati. It 
cannot be deputed M tet and loramosC we 
ttave a re^pocudbOity Id ansuro that do Amari* 
can dhRd Is brouHlt i$» In ao an^D'tmeot 
withoul food, flhefiar, Yiodlh cor^ oduca- 
tioa 

Accorfltfto toaiaport rdloaBodty Iha Coo- 
leranoeofMayoQtlhaiitedlliocneitoss fam*> 
ties wtth chtdrao lo flow Tofli itts ioaoased 
by'20ptrcef«ln 1 |oar*s«rao. 

^rovkfing a Todl to livs under is not aoou0h. 
OftonOmeo Federal owned lauldlr^ dMtad 
4or homalass ahoBsfs aoa giMqy "Tvarltiton ty 
drog ^^clers «id otter flogol and dangenxis 
groups. CNMraa are consM^r mvod Icom 
sheller kfWMarln on to osc^ Vwse 
dangers. Mot or% are Iheee oonstart iii^teav- 
tnsettirtO* 3but In many cosos those dta- 
dren end ap across town' bom Vmi sdbodllhat 
the law s^ thiqr mual attend, lo Now YorK 
as tn -moti dGos, t M mquM thai dbfldren 
altend the aohod SKI is Ctooost to tho^ Jast 
**permananr address. Bui wa tfl know that 
"pemtanerT* ttousa\g ts /xit a retSty ^ ^ 
homeless. 

fVttile homeless ct^dron are the loost da- 
grocefii product dl the currarn econornc ooo- 
dttSorts d! our country^ Ibiy are by no means 
the only ones to sudor bom this cnsis. hmnior 
citizens, ate unorriAoyed, the ment^ a artd 
peop^ seeking vohige bom dangerous and 
abusive home conditions are aho part crt our 
growv^ tximeless popUtsUoru 

In ctosmg. 1 '"-^artily approi/a of Hompie&s 
AssistRnce Act 55© as 1 wouki **Ty rrtovemftnt 
toward <econcSftnQ the txKneless crisis off oot 



Nftjion Whii« (his moa^p oure« me ai^wk^ 
tocTii. and no\ in« cauur of trie p«oblem— urv 
amploymanl aiy^ 4aa of anordaMe ^ioya«r<g 
oor«btuting the 4na^ cataaf M addra aao s 
the immedkata prob^ of hand and aalatv 
kshas dafiTMla goals for fulura developmant 

Mr. WtlSS. Mr Speaker, i abortgly mm^ion 
the pendiriQ confer anca report on HM. 5Sd. 
Iha Urgent Rekaf lor Ow >^maiawr Act 
though ihe cor>ferarM agreenveni pwwiM a 
less /esources than Iha oogtrtal f to u ea p aaaod 
varsKV) of tha bill t>a egreament w# bteraMy 
save the bves of bo m alaas rtton. women and 
cbr jre«) «i4»o itaed oar Itefp As the ftomale a t 



years. cbanCable organ i zations and local goi^ 
emments couk) not meet tfte itfgortt needs of 
tbe 9Hoel desktute Amertoans. Otay pModed 
for help from the FaderaJ Government and 
rtow W9 are resporvkrtg. As a coeponeoi of 
tha b«H. f am p;oud to be pad tDf what ava be 
tbe grwateet arv) mosl needed congmsien^ 
reepoiaa lo the ftomektss ohais* lodats. 

A4any cHies across the country baws been 
forced to turn away home ie s a paopM in ««od 
of food and shelter ber^«uae vwy Nok eufTn 
c«ent beds and suppkta. Sfiettors 4.^^ aoup 
kiftcherv «Mth scent re^uutc^ hm^ strain »d to 
meet the rteeds of Ihe homet^.:^ and too 
many casas. these tocOrties am ansankary, 
unaate and deluanencang. Al reports etdicete 
that a«s past waiter saw aw larger auanbers 
of bomeless people saice ate Ofost O epaa s 
SKXt The problem has rtot vanishad aiMh Wm 
cbange of aeasons. 

In reaction to She o^enahebiwig weed s df 
the homeless, and the Joablky of loorffrnvate 
aed pubkc grot4>s to adequately ateot thoee 
needs, desplta Ihea t>est eAorts, the laador- 
ship put togeowr a ba that wW put ate tooth 
Congress on foooid as eeoegrvzing Otat Amer- 
tea tias a masave tiomeiess pfdbilem that wit 
not go awey. and «epwres a aetio««% ooerdi' 
nated response 

Itte 1-(umen Heseuroes and tnieigovenv 
frwntal f^elabons euboomrmttee. which 4 twve 
the privilege to choir, ftes cond' >d a ^en^s 
of tiaarings on the Federei response to the 
homdleas <z aa, and the lUO OovemmerU '*)jv 
erpbora Oommittee has ieaued two reports 
wt^ rn found the Federal raapo nae ta be woe- 
fully inadequste. 

^he leports found that tt o ff i d tesa t w in 
America owsts in epidemi c p r t t Knlu n s , and 
the hoHK^ ss po pdl a fion Is inore as irtg by as 
much as 38 percent a year. 

t^ reports found the ntafor causes of tvh 
melessness to be the scarcity of afkxdeble 
housiriig. deinstitatiorwfization of the merrtetty 

onemployTnent and severe cuts in Faderat 
housing ar>d antipoverty p r o ^- ^ n s . Itte tec- 
tors leading to these causes an wooMnir^ 
Trie Nation* s low-irKome txms^ t^Jpply. per- 
ticUarty sirigie room occupanQy unii^ contir)> 
ues to dwKyjie The twndreds <]ff Oiousands of 
mentally iii Americans reieasad bom 5taie 
mentai snsaitutons have found few afterrutives 
to the streets. DeinstitutkMalizauoo of ihe 
menURy 3R was nttiated with the best of «aten- 
borts more than 2D years aga tx^ the Faderelf 
GovammenI never adequattfy supported ttie 
fundtr^ of cortvTHjnity merUal health oertters to 
replace the archaic ir\strtudJort$ thai once wo- 
pnsoned the menialiy BL Trie comnyttee aba 
reported tnat health problems and otental «U~ 
r>ess weie rampant among the homeless 
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t# w^QVt the Polish naikm t ■trufgl* 
iotiewme fret and lixlependent. 

All of m In this body mcknomlcdgc 
Iht numerout and di^^rte cootribu< 
' Uoos made %y Potlth Asneticam. I txn 
lookim forward to iharlng In the oete- 
hrmtton of PolUh Amerkaui HcriU«c 
:Month in October. 1987.0 



THE STEWART B. McKlNNEY 
g(OTANCE ACT 
^Mr. MOTNIHAJI^r. President, on 
J t tmtf« y triT Samte pwed H.R. 558. 
the 8tewMt B. McKlnney Homeless 
AMManee Ac$>» by m 1^ of 65 to a. As 
aoonferee on HJL I believe that 
this eonferenoe agreement represents 
• ooauMUBrionalo. yet fiscally responsi- 
ble attempt to address the needs of 
hon^ess Indltidaals and families. For 
pfist S ssossths cv^y*^ has fo- 
cusedlte aUratton on the many prob 
ms of homelenev. Hovever. our 
f^ork li certainly not done. We must 
remember that the report we adopted 
on Saturday will by no means cure the 
problem, but It is an essential first 
step In addressint the Issue. 

Any consideration of ho.velessness 
must reooarUs^, first and Joremost. 
that It Is a terribly complex social 
problem. lU causes are many. lu vic- 
tims luww DO aca,. race, or ethnic 
bounds. And Ks problems are as di* 
verse as Hs population. 

When Concress firai set out to ante 
emergency homeless legislation* we 
had a dual objective: To pro\'ide Unme- 
^t6 assistance to tm homeless, in 
the form of shelter and emergency 
heslth care, and to learn more about 
the nature of the problem. 

Some of these Immediate needs were 
self-evident: food and nutritional as- 
sistance for the homeless, emergency- 
albeit Inadequate-ilhelter. and acute 
heitlth care Other needs were less ob- 
vious- We understood less about these 
needs because their appearance 
maflced a ne* trend: the rapid grouth 
'n .the numt)er of homeless families 
\;;th children. 

Homdessness, as we had known it in 
the pest^ was a condition confined 
largtly to a population which society 
abandoned followint delnstitutlonal^ 
Isatlon. Only Infrequently did we find 
whole famlUes without housing. And 
when we did. It was mainly a tempo- 
rary situation resulting from ^tlon 
or a wholly unanticipated crisis. In 
we see a radically different pic- 
ture: Families with children now rep- 
resent the fastest growing sei^ment of 
the homeless population. 

In and of Itself, this trend Is cause 
for great lOarm. It Is Incumbent upon 
Congress and on this administration to 
examine why this Is so. Have Federal 
policies over which we have controi 
contributed to this tumaboutK We 
know« for example, that cuU In Feder- 
al assistance for Low-lm^me Housing. 
Food sumps, and Child NuUIUon Pro- 
grams are partfally to blame. We 
know, as well, that urban development 
has left many of our Nation's c*ucs 



Alth precious little low-income hous- 
ing. Clearly, thert are other conUlbut- 
Ing factors which dcsene our immedi- 
ate attention. 

As If the life of homeless families 
werent hard enough, the majority of 
them are living with a related prot>- 
lem: The children In such families, 
who have no permanent address., may 
also now lose their right to attend 
public school as a result of local rules 
that opcraU to deny public school 
education to children living In shelters 
or lacking a fixed address. In many 
clUes across the Nation, for example, 
homeless children living inside a 
school district without a permanent 
address-in a family shelter or tempo- 
rary m'elfare hotel— are not considered 
residenU of that distrkrt. and are thus 
not enUUed to attend that district's 

The Child WeUare League of Amer< 
lea and the U.S. Conference of Mayors 
both report that many homeless 
school-age children do not regularly 
attend school. To address this serious 
problem. I offered a provision which 
has been included In this homeless as- 
sisUnce package. This measure is de- 
signed to guarantee access to elemen- 
tary and secondary public education to 
all homeless children, regardless of 
the lack of a permanent or fixed ad- 
dress. 

Sutes must submit a plan to the 
Secretary of Education which address- 
es Issues of education for homeless 
children. Grants will be made by the 
Federal Government .on a formula 
basis to Sute and local educ&ttonal 
agencies for exemplary prograins. 
Upon receipt of Federal funding. 
States are required to designate a co- 
ordinator of education of homeless 
children and youth. 

I would like to commend my col- 
leagues Senators Kekkedy and Stat- 
roRD and the other members of the 
conference committee for their assist* 
an^c on this proxision. and for their 
diligence on behalf of America's home- 
less youth. 

As I said upon Introduction* we 
would be foolhardy. Indeed. \a> think 
hat the measure we passed o^ i>stur- 
day will solve the tragedy of homeless- 
ness. At bcsU we can hope that the 
programs and funding authorized 
under this bill will provide emergen- 
cy—and immediate— relief to many of 
those homeless Individuals who des- 
perately need a helping hand. But it Is 
a step, one that has been to long de- 
layed at the Fedr-ai level. I sincerely 
hope the President will act quickly to 
sign this ImporUnt legislation, and 
uill sign into law the supplcnienUl ap- 
propriiiiions measure— which contains 
some of this urgently needed fund- 
ing—which will soon be sent to hlm-O 



DEMOCRATIZATION OF THE 
RKHUBLIC OF KOREA 
o Mr. McCONNBI-L. Mr. President, on 
June '/;. 1987. body pa.^^scd Senate 
Uo-'^^ution 241. cxprt-sslnc Its support 



for full democracy In the Republic of 
Korea. I think the fact that the volt* 
was unanimous signifies our genuine 
concern for the stability and the 
future of South Korea, one of our 
strongest and closest allies. 

During the Korean war. the United 
Sutes lost 50.000 soldiers defendini; 
democratic principles. We currently 
have 40.000 troops there who are ac- 
tively sustaining our commitment to 
democratic freedoms. 

In spite of this commitment, and re 
gardless of the history of our strong 
bond with the Korean people, the 
United Slates should not dictate 
policy to the Korean Government or 
its citizens. However, we can and 
should add our voice to the chorus 
that calls for democracy. In support- 
ing democracy we recognise our obliga- 
tions to the Americans that died there, 
the Americans that are serving there, 
and to the people of Korea. 

Mr. President. 1 rise today to speak 
with optimism about the prospects for 
democracy in South Korea. Yesterday, 
South K Orel's Democratic Justice 
Party chairman. Roh Tae Woo. said 
he thought the election laws should be 
changed to promote free campaigns. 
Mr. Roh also recommended the gov- 
ernment make e\'ery effort to protect 
human rights, release political prison- 
ers, and guarantee freedom of the 
press. As his party's designated succes- 
sor to President Chun, this may be one 
of the most imx>ortant developments 
in the Republic of Koreas historical 
quest for democracy. 

Mr. Roh holds a pivotal position in 
the future of the Republic of Korea. I 
applaud his courage and understand- 
ing of the need foroompromlse. I hope 
that the opposition leaders share this 
vision and will support this stated 
commitment to finding a solution. 

Mr. Roh's support for free elections, 
combined i^nth President Chun's 
agreement last week to allow debate 
on constitutional change indicate the 
Influence and resolve of the Korean 
people. I regret that It has taken vio- 
lence in the streets to signal the need 
for change to the South Korean lead- 
ership, but I welcome the opportunity 
lor meaningful dialog that may lead to 
democracy. 

I approach these developments with 
caution, for although they represent a 
desirable change, they were conceived 
in an atmosphere of violence. The 
proof of the ruling party's intent uiU 
be In Its implementation of these poli- 
cies. 

In the past three decades. South 
Korea has made great gains In indus- 
try. bu;;itiess. and finance. I ftm hope- 
ful that the last 3 da^'s of events In 
Korea m«.rk the beginning of political 
developtncnt that will mateh the eco* 
n^mlc progress. The prcscnatlon of 
the economic stability achieved by 
those ^nins depends on a popularly 
dcitcd co\t*mmrnt • 
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II. RELEVANT STATUTES AHD REGULATIONS 



A, Education Provisions of the 

Stewart B. McKinney Homelessness 
Assistance act 

4. Department of Education Materials 
a. Initial memo to states, 

list of state grant allocations 
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UNITED STATES DEPARTMENT OF EDUCATION 

OFFICE OF THE ASSISTANT SECRETARY 
FOR ELEMENTARY AND SECONDARY EDUCATION 



MEMORANDUM TO CHIEF STATE SCHOOL OFFICERS 



SUBJECT: Stewart B. McKixmey BomlmsB Assistance Act, Title VII-B 



The Office of Blententary and Secondary Education Is responsible for the 
adslnittratlon of Title VII-B of the recently enacted Stevart B« McKlnney 
HoMlesiA Assistance Act. The Act authorizes the Secretary of Education to 
^vlde funds to States for the purpose of addressing the educational needs 
ot ^ ^le«s diUdren and youth* As the Departaent begins to plan for this 
progrsa, am not only encouraging your participation » but mm soliciting your 
Input In ^U' dsTelopnent of guidelines for Its laplenentatlon. 

The fiscal year (FY) 1987 suppleasntal appropriation Includes $A«6 million for 
the Title VII-B progrsa. According to the allocation provisions of Section 
722(b) of the Homeless Assistance Act, the funds will be distributed to those 
States submitting the required applications to the Department of Education. 
Enclosed Is an estimation of State allocations for FT 1987 under this program. 
No State will receive less than $50,000. States must use the funds to: (1) 
establish or designate an Office of Coordination of Education of Homeless 
Children and Youth; (2) develop and carry out a State plan for the education 
of homeless children and youth; and (3) carry out other activities to ensure 
that all homeless children and youth In the State have access to a free, 
appropriate public education. In addition, participating States must collect 
data on homeless children and youth and submit Interim and final reports on 
that data to the Department of Education. A copy of the statute Is enclosed 
for your Information. 

The Office of Elementary axid Secondary Education Is currently developing 
guidelines for the Title VII<-B program, and devising an application form for 
participation In the program. We anticipate Issuli^ nonregulatory guidelines 
In a format similar to that used with the Drug-»Free Schools and Coomiunlty Act 
of 1986. 

The Homeless Assistance Act also authorises the Department of Education to 
make dlscretf ^nary grants in FY 1988 for exemplary programs addressing the 
needs ot hom *1<\B9 elementary and secondary students and to disseminate 
Information on these exemplary programs. While no funds are yet appropriated 
for this discretionary program, we do expect Congress to fund* the program for 
the next fiscal year. 
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400 MARYLAND AVE.. S.W. WASHINGTON* D.«. aoSOa 



Page 2 - Chief State School Officers 

It irould be very helpful If you could give us the name of a contact person for 
your State as aoou as possible so that the Department may proceed in implementing 
this program* Please send the nar^ of the contact person to: Mary Jean Lelendre^ 
Director, Compensa :ory Education Programs, U*S* Department of Education » -tOO 
Maryland Avemie, Sfc.. (KM 2043, MS-^276), Washington D.C. 20202* Also forward 
any comments or questions concerning the program to the same address* 

We strongly encourage each State, the District of Columbia, and Puerto Rico to 
participate in this program* The homeless children of our Nation desperately 
need our assistance to ensure that they recei7e a free public education* 

Thank you for your attention, and ne look forward to working with you on this 
project* 




Beryl Dorsett 
Assistant Secretary 



Enclosures: Title VII-B, Homeless Assistance Act 
State Allocation Table (Estimate) 



cc: State Chapter 1 Coordinators 
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BSTIMARD 1987 ALLOCATION OP POHDS 
APPKOPRIATED POR HOMKLESS CHILDSBN AND YOUTH 

TOT*!, cmm riKAL 

1 LEA 69MTS OISTRISUTIOK ' 



WIITEB STATES »3.414.387.994 $4,€00.000 

««^*« W.m.43Z 178.340 

M.S75.10« 130 009 

*«iawA M4.3«e,3ii iso.'ooo 

MIAUSAS »41,003.143 $30,«00 

WUF08W* «328,SW.903 1370 633 

OL0»*W «32.54J.408 130,000 

«l«CCnaiT 137.731.351 130.000 

KytlUK . «.«7.070 130.000 

BIST. COIUXSM «13.473.830 ISO.OOO 

fUSIM »14a.714.734 $164,163 

CHRCIA ««.a33.0«3 1103, «8S 

»10.350.433 133.000 

«,932.on isc'ooo 

laiHOIS S150.239.S70 1133. «3: 

133.484.232 iSfl'ajs 

»25.937.«4 130.000 

"!«^S 123.794,095 $30,000 

'!£3!"iC"CY 161.206.973 t«8 937 

LOUISIANA »83,371,120 t95.'l80 

'•^•I^^ HS.231.392 iSj'.SOO 

HAaYLAMD 139,447.701 • M«.97j 

.1rtSJACH«JSmS $79,384,341 $39,'o98 

illCHICAJ* >:34,«l«,39» $15l,'862 

«rtf!£SOTA U2. 299, 813 $50,000 

i1I3SISSI!>PI «4.. 700 ..722 $72 .'393 

SlSSOyai »33,Jll,3S0 |«2;340 

"'WTA.IA $11. 125,472 $30; 000 

'fSSnaSM 117,829,193 $50^000 

"EVW* »3. 880,822 $30,'oOO 

«UKAWS:iH£ $9, 1*5,018 $50,000 

SO JERSEY »114, 154,408 $129,'619 

SEV KEXICO 127,037,777 $59,000 

«WYOM 1350,700, 957 J405'37l 

KOfiTM CflaOLIMA »81,733,427 $92]iC5 

MUTHDAMTA 18.011.530 $50 000 

«W 1124.715.042 $i4fli352 

OKLAHOM »35. 185.457 $50,000 

OKCOM «29.393.753 $50,000 

PEWISyL»AIIIA »175,987,332 $199 397 

IHOOE ISLAND »13.171.661 $50.J00 

SOUTH CAROLINA »33.331i457 $50,'l07 

SOUTH OTAKOTA $10, 092 ',532 $50] 000 

TEJWESSEE $72,745,604 $B1.'93S 

1234.597.629 $264i302 

»ll,794.375 $50,000 

«E».»!fl«T $7,637,091 $50,000 

»IRCIWA »55,643,I72 $75,081 

aASHIMCTOH ♦44.298,515 $S0 000 r 

«EST VUGMIA f3l,9M.548 t38,«IO 

USCONSXN »a,4ia,M« |»,|S( 



IKLKVANT STATOTBS AtlD RB6ULATI0NS 



A. Education Provisions of the 

Stev^art B. McKinney Homelessness 
Assistance act 

4. Department of Education Materials 
b. Application for State Funding 
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UNITED STATES DEPARTMENT OF EDUCATION 

OFUCF. Or THE ASSISTANT StC RETAK'^' 
KOK KLEMENTARY AND SIXONDAH Y EDUCATION 



V 



November 24, 1987 



MEMORANDUM \ CHIEF STATE SCHOOL OFFICERS 

8DBJECT: Applicatioa for Funding for Education of Homeless Children and Youth 



Enclosed Is the application package for funding for the Education of Homeless 
Children and Youth portloa of the Stewart B. McKlnney Homeless Assistance Act. 
Y6u will also find enclosed copies of the Nonregulatory Guidance, the statute, 
and the allocation chart. 

The final date for receiving applications from States is April 30, 1988. After 
that date» the money allocated to States that choose not to participate will be 
reallocated to participating States. Applications will -be processed and funded as 
they are received. We will not wait until after the deadline to do the funding. 

Please return your completed application to: 



If you have any questions, you may contact Carroll McKee, U.S. Department of 
Education, Office of Elementary and Secondary Education, Room 2004, 400 Maryland 
Avenue, S.W., Washington, i).C. 20202; (202) 732-5113. 

Thank you for your Interest in the Education of Homeless Children and Youth 
Program. 



U.S. Department of Education 
Application Control Center 
CFDA Number 84 « 19 6 
400 Maryland Avenue, S.W. 
Washington, D.C. 20202 




Beryl Dorsett 
Assistant Secretary 



Enclocure 



cc: State Contact, Homeless Act 




46 
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INSTRUCTIONS - General 



rAirr i Form 424 - Instructions on the reverse side. 



PART II Assurances - Self-explanatory 



PART III Budget mi Instructions 



The original signed application and 2 copies shall be sent to 

Application Control Center 
CEDA Nuadber 84-196 
400 Maryland Ave. S.W. 
Washingtcm, D.C. 20202 



FEDERAL ASSISTANCE 


2 APPLI- 
CANT'S 
APPLI- 
CATION 
CENT*. 
FCR 


• NUMBCR 


3 SIAU 
APPLI- 
CATION 
DCKTI. 
FCR 
M>rE-TOB£ 
ASSfONCD 
•y STATE 


• f^oMUCR 


1. TYPE 

2Jg^^jj^3^ □ NOTCtOflMTCMTIOI^lONAU 
iiM^^ □ mCAmJCATION 
^Hy^ □ APPUCATWN 


b.OATE 

Tmf MMfA if/ 

19 


b. DATE 

ASSIGNED y**' <*«Mf4 ^> 
V 


Lmn 
Mkmk 



4. iCQAtAmXCANT/REQPCNT 
A0% 



•.Ooumy 
0. ZIP Coat. 



i 



ft. EMPLOYER OENTIFICATION NUMBER (EIN) 



my 

ORAM 

(FmmCFDA) 



.NUMBER M !M I I 
MULTIPLE □ 



b^TITU 



7. TmJEOFAmCANrtfWJGCTfUitM^IVof Mtmlopra^ 



•l TVK OF APPUCM<r/RiC«Elir 




H MEA OF mOKT MPAOT ^< 



LESS. 



JQO 
JOO 



JQO 
JDO 
JOO 



JOO 



OF PERSONS KNEFITMQ 



ll^mCOFASSttTANOE 



OOHQnF^SK)NAL OOTVCTS OF; 



t. AFFUCANT 



11 FMJeCT START 

for ...A 4ir 

It 



biFROJeCT 



U. TVFCOFAFFUCATION 



ie.FROJeCT 
DURATION 



1?. TM OF ONANQt (1^ 14^ «r W 
H ill iiiiftili I 



III DATE DUE TO 

FOERALAGGNCVP* 



10 



IS. FCD8ULM»CVTORfeJeVEReOUEST 



a. OMAMZAIIONALUMTPFAFFROFfVATS) 



biADMSSSTRATIVEOONTACTO^ KNOWN) 



SO. EXISnNQ FCDGRAL QRA 
DENnFICATIONNUMSC 




SI. REMARICS ADDED 



i. VU 1VU N&WI V IMIBir^AiAmieATION/AWiiaiUN WAi made avas>^ to xm sr Ate 
GoanivE omn iisTa Fmcm FOR icvKW 



SLNa:>MQfMlttNOrO0VB«DfVUaipisD _ 
ORFROQNAMHaNOTMBIiUDraDtVSTAIlFORNeVKMr □ 



kSKMAIURE 



S& FB»AL AFFUCAT10N OCNTMCATION NUMSBI 
fUNOtlQ 



SI FCDeiALORANrneinFICATION 



tS> ACTION DATEt 



\ tar Ml i9 

> lis 



SI. OONTACrFORADDmOIIALMFORMA*. 
TION (Hmme irfyl 1 1 r ■■wlrj 



SI 

tNDlNQ 
DATE 
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STAmVIQ 
DATE IS 



tar MMMl < 



V«r 
IS 



SI HEMARKS ADDED 



4S4.1SS 



fTANDARO FONM 4S4 FAOf I flM, 



ASSURANCES 



T?»e Applicant herebv assures and certifies that it witl comply with the regulations, policies, guidelines anci reouiremenu. as thev 
relate to the application, acceptance and use of Federal funds for this tederally-assisted protect. Abo the Applicant assures and 
certifies: 

1 . it possesses legal authofity to apply for the grant: that a resolution, motion or similar action has been dui .dopted or passed 
Manoffictalactof the aopNcanrs governing body, authorisrtg the fiUng of the appli^ iderstandings and 
assurances contained therein, and directing and authorijttng the person identified as the official represenu of the aodicant 
to act in connection with the a«)f)lication and to provide such additional information as may be requires. 

2. |tw«cofni)lywhhl1tlaVlofthe(>^Ri^Aaori964(P.L88^landinaccordanca^ 

in ttve Unitad Sistas shaM. on the ground of race, color or national origin, be exdudad from partictpation in. be denied the 
benefhs of . or ba otharwist subjactod to dherimination under any program or actiwity for v«»Wd» the 
financial assistance and wfl immadiaiBlv tMa any measures necessary to effectual* this agreement. 

3. h wi« comply vwith TW* VI of th* Civil Rights Act of 1964 (42 U.S.C. 2000d) prohWting employmsrtt discrimination where 
(II the primary purpose of a gr«tt Is to provide arnployment or (2) disoiminatorv employinent pract^ 

traattnem of persons who ara or should be benefiting from the gram-aided activity. 

4. hvvi«eonx)lywhhSeetioo60*ofthelUhabBhatlonAetof1873.asarnanded.29U.S.C.mwh^ 
on tha basis of handicap in pregrMDS aitd activitias receiving Federal financial ' 



6. It wOi comply with TW* IX of tha Education Amandmerns of 1972. as amended, 20 U.S.C 1681 f wy.. which prohibits 
discrimination on the basis of sex in aducMion programs and activities rscaiving Federal financial asaistanoe. 

6. It wU comply with the Age Oi s aim i n a tion Act of 1975. as arnended. 42 U.S.C. 6101 »f seg.. which prohibits discriminatic^ 
on the basis of.^ In programs or aoivitiae raoaivinQ Fedei»l financial. — 



7 HyMemi%*fviMimvikwnmna^t»9mMmt»t^it»Urilomnt^^ 
* if 1970 (l».l- 91-6481 vtihidiprovidae for f* and aquiiibletroatmem of persons di«^^ 

assisted pr o g rams . 

8. It win comply wid» the provisions of tha Hatch Aa which Emit the poHtical activity of employees. 

9. It win comply with she minimum wage and maximum hours provisions of the Federal Fair Labor Standards Act. as they apply 
to hospitai and educational institution employaas of State and local governments: 

10 It win estabfish safeguards to prohibit employees from using their positions for a purpose that is or gives the aooearance of 
' being motivated by a desire for private gain for themselves or others, particulaily those with whom they have famny. 

business, or other ties. 

11 It vvia give eie sponsoring agency or tha ComptroOer General through any authorized representative t^ 
' tight to examine aB r«»rda. books, papers, or documwtts related to dw grant. 

12. It vva comply vwthaBrwiuirornents Imposed by the Federal sponsoring agency conceriilng^^ 
program requirements, and other adminitaativa lequiramants. 

11 it«^lMuMitmthafadMaBunlloriliOwna(«Mp.laMorauperviai6nvv^ 
5S qrar^ ao^icy of tha iwaipt of any «mmunic«k^ 

indicating that ■ fadBty to ba used In lha piojaa is under consideration for ladng by tha B» A 
M itwaeBmiilvwidithofleodk«uraneapurdNaoi«quiramantsofS«ciion1Q2(ilofth*HoodO^^ 

mtlSiL^k^tZ^m^^ eondWon for the raeaipt of anyl^iial finaooal 

sssT'c^^ss^ - ^nSL'^irfEi'sirr 

Oap«ima« of Housino irwl Urban Oovalopmam 

a^tanea" Indudas any ftomt of loan, grant, guarinty. insuranca payment, rabatft subsidy, disaster assntance loan or 
grant, or any other fbm» of diraa or mdhwa Federal assistance. ^ 

i« H»M ■■.It ft.. Mmnt nrntnr aiitfWV «" ^ rtrnmSmnem with Section 106 of the WationalVtttoric Presarvation Ad of 1966 as 
iSIjSTlfS SC^wH^r^ Arch«*,gical and Hi«oric Pre«rjrionAct of 1966 (16 U.S.C. 

SSkTS SJTf o^ mduaion in tha National Regl«^ of Historic f^ace, that are «.bject to diverse 
S^jTSirMCW STbmS bTS^ •ctivity. and notifying the Federal gramor agency of th^tenc. of 
So^^and Mbl eomolvlS with aN raquiraments established by die Federal grantor agency to rronl or mitigate diverse 
Q off ects ucon such propertie s . 



The following are additional assurances from the Statute and 
General Education Provision Act (GEPA) . 

STATUTE; 

1. The application is the basis for State operation and 
administration of the program. 

2. The State will use the grant funds in accordance with the 
requirements of the Act. 

3. Each child of a homeless individual and each homeless youth 
will have access to a free, appropriate public education 
whjch would be provided to the children of the residents of 
the State and is consistent with the State school attendance 
laws. 

4. In any State that has a residency requirement as a component 
of its compulsory school attendance laws, the State will 
review and undertake steps to revise such laws to assure that 
the children of homeless individbals and homeless youth are 
offered a free and appropriate public education. 

f>. The State will establish or designate an Office of 

Coordinator of Education of Homeless Children and Youth to 
carry out the functions as described in Section 722(d) of 
the Act. 

6. The State will develop, submit to the Secretary, and carry 
out a State plan as described in Section 722(e) of the Act. 

7. The State will gather data on the number and location of 
homeless children and youth in the State. Such data 
gathering will also include information on the nature and 
extent of problems of access to, and placement of, homeless 
children and horeless /outh in elementary and secondary 
schools, and the difficulties "in identifying the special 
needs of such children. 

8. The State will prepare and submit to the Secretary an interim 
and final report on data gathered in paragraph (7) above. 



1. The State will administer the program in Ipccordance with all 
applicable statutes, regulations, the State plan and the 
application. 



GEPA 
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2. The State will control the funds provided under this program, 
and title to property acquired with these funds will be in a 
public agency. 

3. The State will adopt and use proper methods of administering 
tl:e program including the following: 

(a) The State will monitor agencies responsible for 
carrying out the program and enforce any obligations 
imposed on those agencies under the law; 

(b) The 'State will provide technical assistance, if 
necessary, to those agencies; 

(c) The State vnll encourage the adoption of promising 
or innovative education techniques by those 
agencies; 

(d) The State will disseminate throughout the State 
information 3n program requirements and successful 
practices; a:»d 

(e) The State will correct deficiencies in program 
operations that are identified through monitoring 
or evaluation. 



4. The State will evaluate the effectiveness of covered programs 
in meeting their statutory objectives, at such intervals (not 
less often than once every three years) and in accordance 
with such procedures as the Commissioner may prescribe by 
regulation, and that the State will cooperate in carrying out 
any evaluation of each program conducted by or for the 
Secretary or other Federal official. 

5. The State will use fiscal control- and funds accounting 
procedures that will ensure proper disbursements of, and 
accounting for. Federal funds paid to the State under this 
program. 

6. The State will provide reasonable opportunities for the 
participation by local agencies, representatives of the 
class of individuals affected by this program, and other 
interested institutions, organizations, and individuals in 
the planning for and operation of the pro-am, including 
the following: \ 

(a) The State will consult with relevant advisory 
committees, local agencies, interest groups, and 
experienced professionals in the development of 
the State's plan. 
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(b) The State will publish the proposed State plan, 

in a manner that will ensure circulation throughout 
the State, at least 6 J days prior to the date on 
which the plan becomes effective, whichever occurs 
earlier, with an opportunity for public comments on 
the plan to be accepted for at least 30 days. 

(c) The State will hold public hearings on the proposed 
State plan* 

(d) The State will provide an opportunity for 
interested agencies, organizations and individuals 
to suggest improvements in the administration of 
the program and to allege that there has been a 
failure to comply, with applicable statutes and 
regulations* 

7« The State will not nse funds to acquire equipment (including 
computer software) in e^ny instance in which such acquisition 
results in a direct financial benefit to any organization 
representing the interests of the purchasing entity or its 
employees or any affiliate of such an organization. 

8. The State will maintain records - including records required 
under Section 437 of GEPA - and provide access to those 
records as the Secretary decides is necessary to perform his 
or her duties. 
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The Chief Executive Officer of the State assures that: 

The funds made available under Section 722 of the Act shall 
be used in accordance with the requirements of the Act, all 
applicable statutes and regulations, the State plan, and the 
assurances set forth in this application. 



Chief Executive Officer Date 



The state educational agency also assures that: 

The funds made available under Section 722 of the Act shall 
be used in accordance with the requirements of the Act, all 
applicable statutes and regulations, the State plan, and the 
assurance set forth in this application. 



For the State Educational Date 
Agency Signature and Title 





PART III - INSTRUCTIONS 



1. Salaries and Wages: Show salaxy and wages to be paid to 
personnel employed in the project. Fees and expenses for 
consultants oust be included in line 6. 

2. Fringe Benefits: Include contributions for Social 
Security, enployee insurance, pension plans, etc. Leave blank 
infringe benefits applicable to direct salaries and wages are 
treated as part of the indirect cost rate. 

3. Travel: Indicate the amount requested for travel of 
eaployees. 

4. Equipment: Indicate the cost of nonexpendable personnel 
property Whidi has a useful life of more than two years and an 
acquisition cost of $500 or more per unit. 

5. Si^plies: Include tlie cost of consuDable siqiplies and 
materials to be used in the project, niese should be items 
vAiid) cost less than $500 per unit with a useful life of less 
than two years. 

6. Contractual Services: Show the amount to be used for (1) 
procurement contracts (except those whidi belong on other lines 
such as supplies and equipment listed above) ; and (2) sub-grants 
or payments for consultants and secondary recipient 
organizations such as affiliates, cooperating institutions, 
delegate agencies, etc. 

7. Other: Indicate all direct costs not clearly covered by 
lines 1-6 above. 

8. Total Direct Costs: Show totals for lines 1-7. 

9. Total Indirect Costs: Indicate the amount of indirect costs 
to be charged to the program or project. Explain under budget 
narrative the indirect cost rate and base. 

10. Total Project Costs: Total lines 8 and 9. 



PART III - BUDGET INFORMATION 
FY 

Section A - Detailed Budget by Categories 



Salary and Weqes 


$ 


Fringe Benefits 




Travel 




Equipoient 




Supplies 




Ccmtractual Services 




Other (itonize) 




Total Direct Costs (lines 1 to 7 totaled) 




Total Indirect Costs 




Total Project Costs (lines 8+9) 
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An application for an award must be mailed or hand delivered by the 
application transmittal deadline (closing date). 

Applications Dplivered by Mail ^ 

An application sent by mail must be addressed to the U.S. Deparbnent of 
Education, Application Control Centt , Attention: CFDA Number, 
400 Maryland Avenue, SW., Washington, D.C. 20202 

An i^lication must show proof of mailing consisting of one of the 
following: 

(1) A legibly dated O.S. Postal Service Postooark. 

(2) A legible mail receipt with the date of mailing stamped by the 
U.S. Postal Service. 

(3) A dated shipping label, invoice, or receipt from a conmercial 
carrier. 

(4) Any other proof of mailing acceptable to the U.S. Secretary of 



If an application is sent through the U.S. Postal Service, the Secretary 
does not accept either of the following as proof of mailing: 

(1) A private uaetered postmark, or 

(2) A mail receipt that is not dated by the U.S. Postal Service. 

An applicant should note that the U.S. Postal Service does not uniformly 
provide a dated postmark. Before relying on this method, an applicant 
should check with its local post office. 

An applicant is encouraged to use registered or at least first class mail. 

Each late applicant will be notified that its application will not be 
cmsidered. 

Applications Delivered by Hand 

An application that is hand delivered must be taken to the U.S. Departm^t 
of Education, Implication Control C»ter, Room 3633, Regional Office 
Building 3, 7tfa and D Streets, SW., Vbshington, D.C. 

The Application Control Gentar will accept hanf delivered applications 
between 8:00 a.m. and 4:?0 p.n. (N&shington D.C. time) daily, except 
Saturdays, Sundaiys, and Federal holidays. 

Applications Delivered by Courier Service 

An apE:licatitin Vhat is delivered by a Courier Service should be addressed to 
O.S. Dc(>artment of Education^ Application Control Center, Room 3633, 
Ragional Office Building 3, 7th and D Street, SW*, Wasf^Sngton, D.C. 



Bie Application Control Center will acc^ deliveriv^s between ff:00 a.m. anrl 
4:30 p.m. (Washington, D.C. time) daily, except Saturdays. Sundays and 
F^ral holidays. 

In order for an application sent through a Courier Service to be considered 
timely, the Courier Service wst be in receipt of the application on or 
before the application transmittal deadline^ 



Bducatim. 






II. EELEV/*rr STATDTRS AND REGULATIONS 

A. Education Provisions of the 

Stewart B. McKinney Homelessness 
Assistance act 

4. Department of Education Materials 

c. Non-regulatory Guidelines for States 
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NONRBGOLATOKI GUIDANCE 



To assist State Educational Agencies In 
Adninlstering State Activities Designed to 
Meet the Special Educational Heeds of 
Homeless Children and Youth under 



TITLE Vll, SUBTITLE B OF THE- 
STEWART B* MCKINNEY HOMELESS 
ASSISTANCE ACT, PUBLIC- LAW 100-77 



U.S. DEPARTMENT OF EDUCATION 



November 1987 
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A. INTRODUCTION 



Title VII, Subtitle B» of the Stewart B. McKlnney 
Homeless Acsistance Act - Education of Homeless Children 

and Youth 

Title VII-*B of the Stewart B. McKlnney Homeless Assistance Act (the Act) 
provides State educational agencies (SEAs) with grant funds to carry out policies 
to ensure that- homeless children and youth have access to a free, appropriate 
public education which would be provided to children of residents of the State 
and is consistent vlth State attendance laws. The basic standard is that 
homeless individuals should have the same access to elementary and secondary 
education as children whose parents are fully established residents of the 
State. If a State has residency requirements as components of its compulsory 
school attendance laws, it should review and undertake steps to revise those 
laws to ensure that children of homeless individuals and homeless youth are 
afforded a free and appropriate public education. State residency requirements 
should not pose any barriers to the education of homeless individuals. 

B. PURPOSE OF THIS HOHRBCPLAIOlg CqiDANCE 

This nonregulatory guidance highlights some important aspects of Title VII-B of 
the Stewart B. McKin0ey Homeless Assistance Act. 

Title VII--B includes authorisation for two grant programs: 

(1) A program of grants for State activities for the education of homeless 
children and youth (Section 722); and 

(2) A program of exemplary grants and dissemination of information for States 
who have participated in the basic grant program (Section 723). 

This guidance applies to the State activities program described in 
Section 722 of the Act* and may be relied upon by States in administering 
this progras. The guidance does not impose any requirements beyond those 
imposed by the Act* the General Education Provisions Act (6EPA)t and 
the Education Department Gemiral Administrative Regulations (EDGAR). If 
a State follows this guidance* the U.S. Department of Education — including 
its Inspector General — considers the State to be la compliance with the 
Act concerning matters covered by the guidance. Information on grants to 
be made under Section 723 will be issued separately; currently no funds 
are available for this program. However » only educational agencies 
located in States that participated in the State activities program will 
be eligible for Section 723 grants » should they become available. 

C. DEFIHITIOHS 

Question C.I. ; What is meant by the terms -child" and -youth-? 

Answer ; For purposes of this sectica» "child- and -youth- includes 

those persons who^ were they children of residents of the State » 
would be entitled to a free public education. 



Question C.2.: 



Answer: 



What Is meant by che tem "homeless"? 

A homeless Individual is one who (1) lacks a fixed, regular, 
and adequate residence or (2) has a primary nighttime 
residence In a supervised publicly or privately operated 
shelter for temporary accomaK>datlons (Including welfare hotels, 
congregate shelters, and transitional housing for the mentally 
111), an Institution providing temporary residence for 
Individuals intended to be Institutionalized, or a public or 
private place not designated for, or ordinarily used as, a 
regular sleeping accomnodatlon for human beings (Section 103 
(a)(l)(2) of the Act). 

The ten "homeless** or **homele«s individual** does not 
Include any Individual impx:5soned or otherwise detained by 
an Act of Congress or a State law Sect Ion 103(c) )» 

What Is a **free, appropriate public education**? 

A free, appropriate public education means the educational 
programs and services that are provided the children of a 
resident of a State, and that are consistent with State 
school attendance laws (Section 721(1)). It Includes 
educational services for which the child meets the eligibility 
criteria, such as compensatory education programs for the 
disadvantaged, and educational programs for the handicapped 
and for students wit'i limited English proficiency; programs 
in vocational' education, programs for the gifted and 
talented; and school meals programs (Section 722(eKS))* 

D» ASSIST/^CS; UNDER niLE VII, SOBTITLE B, SECTION 722 

Question D>K; Who is eligible to apply for Section 722 funds? 



Question C>3> ; 
Answer: 



Answer: 



Question D.2»: 



Axiswer: 



The SEAs of the 50 States, the District of Columbia, and 
the Commonwealth of Puerto Rico are eligible to apply lor 
a grant under Section 722* 

For 'vhat activities must the grant funds be used? 

Funds provided under Section 722 of the Act must be used: 

(1) To carry out the policies In Section 721 of the Act* 
That is: 

(a) Each SEA shall ensure that each child of a homeless 
individual and each homeless youth have access to a 
free, appropriate public education which would be 
provided to the children of a resident of a State 
and is consistent with the State school attendance 
laws; and 
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(b) In any State that has a residency requirement as 

a component of its compulsory school attendance laws, 
the State will review and undertake steps to revise 
such laws to ensure that the children of homeless 
individuals and homeless youth are afforded a free 
and appropriate public education. 

(2) To establish or designate an Office of Coordinator 
of Education of Homeless Children and Youth; and 

(3) To prepare and carry out a State plan to provide 
for education of homeless children and youth. 

The funds may not be used, however, to pay the actual 
costs of educating homeless children and youth. 

How much assistance is now available for States under 
this provision? 

$4«6 mdLllioa has been appropriated for use in fiscal year 
1988« These funds remain available for obligation through 
September 30, 1989 by application of the Tydings Amendement 
(20 use SI 225 (b)). Congress has not yet completed action 
on the appropriation that would make funds available for 
use in fiscal year 1989. 

How will Section 722 graat funds be allocated among the 
States? 

The distribution of funds to participating States is 
based on proportion each State's basic grant is the total 
basic grant funds under Chapter 1 of the Education Consolidation 
and Improvement Act of 1981, except that no participating 
State will receive less than $50,000 in any given year. 
Each year, the Department will provide to the States a 
schedule detailing the amount each State will receive if 
all States participate in the program. 

Will the Department reallocate excess funds if some States 
choose not to participate in the program? 

Yes. All excess funds, i.e., funds that are not requested 
by other States, will be reallocated to participating States 
according to the formula used in making the original 
allocations. However, States that received a minimum 
allocation in the initial distribution will not receive 
additional funds unless the initial formula distribution, 
plus the reallocated amount, exceeds $50,000 (Section 722(b)). 

For what time period should States seek assistance in 
their applications? 

In their Initial applications. States should request 
assistance for the 12*-month period following the date of 
the application. In a subseqm^nt application for a 
continuation award. States should request assistance for 
the next 12-nonth period. 
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OuestlonD-T* : 



In addition to the provisions of Title VII, Subtitle B, 
of the Act, do any Federal statutes and regulations 
govern the administration of this program? 



Answers 



Question D,8>i 



Answer: 



Question P>9. 
Answer: 



Question P> 10, 
Answer: 



Yes. The program must be administered in accordance with 
GEPA and the EDGAR requirements in Title 34 of the Code of 
Federal Regulations, Fart 74 (Administration of Grants), 
Part 76 (State-Administered Programs), Part 77 (Definitions 
that Apply to Department Regulations), and Part 78 (Education 
Appeal Board). 

When may States apply for a grant? 

States may apply for an initial grant after receiving 
an application package from the Secretary. The package will 
include an application fotm, a copy of the Act, and this 
nonregulatory guidance. 

To be assured of consideration for a grant. States should 
submit their applications by April 3^" of each year. 
Applications for the Initial year of support should be 
submitted by April 30, 1988. Each application will be 
processed as it is received. Grants will be awarded to the 
States after their applications are approved. 

Must the application for a grant include a State plan? 

The initial application need not include a State plan, since 
one purpoSv« of the initial grant is to have States develop a 
plan that meets the requirements of Section 722(e). 

Applications for continuation awards, however, must include 
the plan as evidence of the State *s progress in meeting the 
purposes of the Act. 

What information must States provide in their applications? 

The Information that States must provide in their 
applications will be specified on the application form. 
It includes, among other things, assurances that the States 
will use the funds in accordance with the requirements 
of the Act and will maintain the records necessary for 
fiscal control and fund accountability. An application 
for a continuation award must also include a State plan 
that meets the requirements of Section 722(e) of the Acto 
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E. ASSORANCES AND RESPONSIBILITIES OF STATE AND LOCAL EDUCATIONAL AGENCIES 
Quegtion Z.l. i What are the responsibilities of the participating SEAs? 
Answer : SEAs receiving Section 722 funds must: 

(1) Assure that honieless children and youth have access to 
a free^ appropriate public education which would be 
provided to children of residents of the State and is 
consistent with State school attendance laws. 

(2) Review and undertake steps to revise residency 
rciulreaents that may be part of the State's compulsory 
education laws so that homeless individuals have access 
to a free and appropriate public education. 



(3) Establish or designate an Office of Coordinator of 
Education of Homeless Children and Youth that will 
carry out the following functions as described in 
Section 722(d) of the Act: 



(a) Gather data on the number and location of the 
homeless children and youth* including data on 
the nature and extent of problems jf access to* 
and placement of* these children in elementary 
and secondary schools* and the difficulties in 
identifying the special needs of such children. 

(b) Develop and carry out the State plan* 

(c) Prepare and submit to the Secretary of 
Education interim and final reports on the 
data gathered. 

Question E.2.: What might States do in order to collect accurate information 

to include in the reports to the Department of Education? 

Answer : In collecting information. States should make use of agencies 

that are nost likely to have knowledge of homeless children 
and youth* These include local educational agencies (LEAs), 
representatives of advocacy groups, officials of public and 
private homeless shelters, and other public and private 
social service agencies ^ To ensure accuracy of the data. 
States should: 

(1) Establish procedures to make certain data are collected 
in a uniform manner. 




(2) Provide a system to eliminate possible duplication 
of counts. 

(3) Establish a means to verify inforaatlon* This might 
Include a secondary system that would follow up on a 
sample of the children to determine accuracy. 
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(4) Consult with neighboring States, especially In those 
circumstances when homeless children and youth may be 
crossing State lines. 

Question E>3> ; With what groups should SEAs consult In planning and 

carrying out their programs? 

An swer : The Department encourages SEAs to coordinate the planning 

and administration of their programs with the various child 
advocacy service groups active in the State. 

F. ITEMS CONCERHIWG THE STATE FLAN 

Question F.l, ; What provisions must be included in the State plan? 
Answer: Each State plan shall include provisions designed to: 

(1) Authorize the SEA, LEA, the parent or guardian of the 
homeless child, the homeless youth, or applicable 
social worker to make determinations required under 
Section 722(e) of the Act, 

(2) Provide procedures for the resolution of disputes 
regarding the educational placement of homeless 
children and youth. 

(3) Ensure, to the extent practicable, that the LEAs 
within the State will comply with the following: 

(a) The LEA must continue the homeless child's or 
youth's education in the school district of 
origin for the remainder of the year, or enroll 
the child or youth in the district In which he or 
she is actually living, whichever is In the 
child's or youth's best interest. 

(b) The choice regarding placement shall be made 
regardless of whether the child or youth is 
living with the homeless parents or has been 
temporarily placed elsewhere by the parents. 

(c) The LEA must provide to the homeless child or 
youth services comparable to services offered to 
other students in the school selected. 

(d) The LEA must maintain appropriate school records 
of each homeless child or youth. 
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RELEVANT STATOTBS AND REGULATIONS 



A. Education Provisions of the 

Stewart B. McKinney Homelessness 
Assistance act 

4. Department of Education Materials 
d. Relevant Sections of the General 
Education Provisions Act and 
Implementing Regulations 




RELEVANT STATOTBS AND REGULATIONS 



A. Education Provisions of the 

Stewart B. McKinney Homelessness 
Assistance act 

4. Department of Education Materials 
d. Relevant Sections of the General 
Education Provisions Act and 
Implementing Regulations 




kelevaat Excerpt froM the General Education Provisions Act 
(GEPA); 20 U.S.C. Section 1232d 
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nonprofit private agency, institution, or organization if the sutute authorizing 
the program provides for gnnte to auch entities, and that the public agenry or 
nonprofit private agency, institution, or organization will adminlzter such funds 
and property; 
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SUte will Miopt tad uc proper methoda of admii^itUrinc oaeh 
applicable progran, includinf— 

(A> monitorinc of ageneict. intitiitiom. and cffganisatioat iwponeible for 
00 thoae agencMa. iaatitutioai. and otgaaisationt wider law, 

JHHJS:^ •eoaaaaiy. to eadi ageoeiee. 

inatitatioaa. and orgaaiiatioaB, 

(C) enceuragiag the adoption of prondatag or inaovative odocatioaal 
techniqiMO by rach agendca. hntitotioBi. and oifaaitationa, 

(D) thediiaaminatioa thrangfaoot the SCte of infonaation on progr»-i 
requuvraenta and aaeeaaafnl practfeea, and 

(1) the eorrectiofiol dofSdeaeiae in pngram opetatioM that an identi- 
fied through flMoltMfaig or ovahiatioa; 

(4) that tte State wiD ovahiato the offoetiMnei. of wmnd vngtmt a 
neetmg their atattrtory objaetivea. at aaeh fatenrab «Mt laaa oftn tea once 
evety thrw Tears) and in aooordaM* with aad^ 

preeeribe by rtgulatioa. and that the SUte wiO eoopeiBte in eanying out any 
of each progran eoBduetad by or for the Seentaiy or other Federal 

(5) that the State will naefiacaloonlral and fond aecoimtiagproeedniei that 
will ensure proper tisbuieement of. and aeeountbg for, Moral funds paid to 
the State under oadi program; 

<•) that the Stel^ »aU wporta to tte 
rsenltt of evahiations rajiuirwl under paragraph (4)) a* nay naaooably be 
rSn^i! SJ^Jr »^"» Ws duties uniK each pn,^ 

I!l^**^**,:!£L '1^'^ ~* ^ aeeowaaoe irith the^uL e 

nenta of aoetion IWf of this title, and affoH aoesss to the roeoHs m the 
CoBunissioaer may find Boeaasaiy to cany out hia dutiea; 

(7) that the Stete win provide reasonable opportunities for thi participation 
by local agmdea. rsprsoentativea of the daas of indiriduals affected by each 
program and other interested institutioaa. otganisatiotts. and indtvidnab in the 
ptaanug f(y and operation of each program, faduding the foUowiag: 

(A) the Stete will eonsnk with relevant advisory eoromittees. local agen- 
cies, faiterMt graupa. and oiperieBeed profesaicnab ia the developmeat of 
program plans nquM by statute; 

(B) (he State .:i publish oadi proposed plan, in a manner that wOl 
ensure muktiM adoughout tiie State, at least siirty days prior tc the date 
on whKh the plan is submitted to the Seeretaiy or on whidi the plan 
bcoomes ofr'Uiive, whichever occurs earlier, with an opportwuty for public 
coiaraent^ on such plan to be aeeected for at least thirty days; 

(C) the State inU hold Mblic hearings on the propoeed plans If roquiwd 
by the Seeretaiy by regulation; and 

(D) the State wm provide an opportunity for intmsted agendes, orga- 
luiatwna, and individuab to suggest improveawBto in the admbuatration of 
the program and to aUege tiiat tiiere has been a failure by any entity to 
eomply with applicable statutea and regubtions; and ' ' ' 

*i? funds expended under any applicable program wOl be 
used to aequfae equipment Ondudiag enmiuter softwan) !n any instance in 
whidi audi acmnbitioo reauKs f a d&setftiaadal benefit to any ot«aaiutioa 
r^roeenting the intereete irf tM purchadng entity or ita employees or any 
a/fibate of aaui an organlsatiaa. ' 

(c) nr«U«« Iwn argMMTd awMtaitt— 

Eadi gmersi appKeation submitted under this section shall lemain b effect for the 
duration of any program ft covers. The Seeritary shall not require the resubmission 
or amendment of that application unbss required by cnanges fai Federal or State kw 
anrttfstteT '^"'^^^ changes fa tiie dreurastances affecting an assurance in that 

S^i;!^**!' ''^r'ji L. tfr^ei, TWe XII. I lai(t) ,•«, No*. 1, irs, M 

8tet»41.ei)dwM«MPiib.LK-«.Tid*III.| MlW(UTitieV I Wok 17 im MSul 
«n. P»b.L •Wll. TW. VI!. I 706(.). Oct ». 19M. jeSut ' 
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Relevant Excerpt fro* IvpleMenting Regulations for the 

General Education Provisions Act (GEPA); 34 C.P.R. Section 76.101 



• TCIfl The ffCAenl State apHloiUoii. 

(a) This section applies to the pro* 
(rams listed in 176.1 under which a 
8Ute educaUonal aaency may make 
subaranU to local educaUonal agen- 
cies. 

(b) (1) A 8Ute shall submit to the 
Secretary a general application that 
contains the assurances contained in 
paracraph (e) of this aecUon. 

(2) The State may submit— 

(i) A single general application to 
cover all of the programs; or 

(ii) More than one general applica- 
tion, eac *^ general application covering 
either a t "^ip of programs or an indi- 
vidual pro^ra^^ 

(c) A general application must be ap- 
proved by each official, agency, board, 
or other entity within the State that, 
under State law. Is primarily responsi- 
ble for supervision of the activities 
conducted under each program cov- 
ered by the application. 

(d) Each genera] application submit- 
ted under this section remains in 
effect for the duraUon of any program 
It covers. The Secretary docs not re- 
quire the resubmission or amcsidment 
i>f that application unless required by 
changes in Federal or SUte law or oy 
other significant changes In the dr- 
ciunstances affecting an assurance in 
that application. 

(e) A general application must In- 
clude assurances, satisfactory to the 
Secretary— 

(1) That each program will be ad- 
ministered In accordance with all ap- 
pUcable statutes, regulations, sute 
plans, and applications; 

(2) That tht control of funds provid- 
ed under each program and title to 
property aequlred with program funds 
wlU be in a public agency, or In a non- 
proflt private agency. InnituUon, or 
organisation If the statute authorising 
the program provides for granU to 
those enUtles. and that the pubUc 
agency or nonprofit private agency, in- 
stitution, or organisation will adminis- 
ter the funds and pn^ierty; 

(a) That the State will adopt and use 
proper methods of administering each 
program, including— 

(i> Monitoring of agencies, institu- 
tions, and organisauons responsible 
for carrying out each program, and 
the enforcement of any obligatlone im- 



34 cm t yfct a tie A (7.1-t7 fdMe«j^' 

posed on those agencies, InstitutioiU'^i 
and organixaUons under law: 

(ii) Providing technical assistance 
necessary, to those agencies, Instltu.^ 
tlons, and organlsaUons; ^ 

(iii) Encouraging the adoption qr 
promising or Innovative educational 
techniques by those agencies, Insut^ 
tlons, and organisations; - >^ 

(iv) rhe dissemination throughott^ 
the 8 :e of uiformatlon on program 
requirements and sucessful practlool^ 

(V) The correction of deficiencies 
program operations that are Identified 
through monitoring or evalui^Uon; 

(4) That the Slate will evaluate th? 
effecUveness of each program in 

Ing sututory obJecUves-^t less often- 

than onee every three yeara-and that 
the sute wlU cooperate In camw 
out any evaluation of a program coal 
ducted by or for the Sc<«tary er 
other Federal official; . *^ 

(5) That the State wUl use fiscal eoi^ 
trol and fund accounting prooedum 
t^^ will ensure proper disbursement 
of, and accounting for. Federal fundi 
paid to the State under each prognuB:' 

(6) That the SUte wUl-- ^ 

(i) Make reporU to the Secretary^ 
Including reporU on the results of 
evaluations required under paragraph 
(eK4) of this section-^ may reason- 
ably be necessary to enable the Seere^* 
Ury to perform his or her duties 
under each program; and r • 

(ii) Maintain records. In aceordanoe 
with the requtremenu of Section 411 
of OEPA— and afford access to those 
records as the Secretary may find nec- 
essary to carry out his or her dutle^ 
and ' - 

(7) That the SUU will provide wt^ 
aonable opportunftles for the partld- 
paUon by local iigendes, represents- 
Uves of the daas of Individuals affect^ 
ed by each prognun, and other inte^ 
ested Institutions, orgeaia^tkMna, and 
Individuals In the pa^nnlng f ir and op- 
eration of each program. Including the 
following: ^ 

(i) The sute wlU consult with rele- 
vant advisory committees, local agen- 
cies. Interest groups and experienced 
professionals In the development of 
sute plans. 

(ii) The SUU will publish each pro- 
posed SUU plan. In a manner that will 
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ensure circulation throughout the 
Stftte. at least 60 days i»rior to the date 
on which the plan Is submitted to the 
Secretary or on which the plan be- 
comes effective, whichever occurs ear- 
lier, with an opportunity for public 
comments on the plan to be acoei^ed 
for at least 30 days. 

(ill) The SUte will hold public hear- 
ings on the proposed SUte plans If re- 
quired by the Secretary by refulation. 

(Iv) The State will provide an oppor- 
tunity for Interested atendes, oroni- 
ssU>ns, and individusls to sugfest Im- 
provements In the administration of 
Uie program and to allege that thete 
hss been a failure by any entity to 
comply with applicable sututes and 
regulations. 

CAuthoriiy: 30 U.aC 1233d) 

NOTK 1: The Sccmsry InterpreU Section 
419 of OCPA-lmplemented In this section— 
DOt t spply to Slau Vocational Education 
Prorn mt. (See 1 70.1) This InterprcUtton is 
kiaed on the legislstivc history of both 
OIPA and the VocationsI Educstion Act. 

Hon 2: Thiff section is bsied on s provl- 
don in the Ocncrsl Education Provisions 
Act (OEPA). Section 427 of the Depdrtment 
if Sducstion Orosnisstion Act (DEOA). 30 
OJ.C. 34S7. provides that except to the 
ottnt Inconsistent vith tlie DEOA. the 
GSPA "shall apnly to functions transferred 
ly Uils Act i«> the extent applicable on the 
^ preceding the effective date of this 
Act** Although standardised nomencratuie 
iiiKd In this section to rencct the creation 
•f the Department of Education, there Is no 
Mmt to extend the co\*erage of the OEPA 
Icfond that authorised under Section 437 
« other applicable law. 

lani 32517. Apr. 3. iMO. Redesisnated at 
41 PR 773es. Nov. 31. 19S0. And amended at 
«FR S6296. Dec. 30. 11803 

^?U03 Definition of "^Ute pisn** for 
P*il7€. 

As used in this part '*Sute plan** 
Mns any of the following docu- 
•icats: 

<A) Ompensaionf education. The 
{PriicaUcn under SecUon 162 of TlUe 
i of the Elementary and Secondary 
^^ucftUonAct. 

<b) Migrant children. The appllca- 
JO under Sections 141-143 of the Ele- 
jj^tary and Secondary Education 

^^ Basic skiUs. The agreement 
TlUe II-B of the Elementary 
•^Secondary Education Act. 



$76,102 

(d) Librarp resources. The State plan 
under TiUe II of the Elementary and 
Secondary EducaUon Act (as In effect 
on Sept 30. 1978). 

(e) innovative proiectt; Guidance 
and CounMetino. The SUte plan under 
Title in of the Elementary and Sec- 
ondary Education Act (as In effect on 
Sept, 30. 1970). 

(f) Mducatiamal improvement Re- 
eourecK and Support The SUte plan 
under Title IV of the Elementary and 
Secondary Education Act 

(f) State edmeational aoencici. The 
State plan under Title V-B of the Ele- 
mentary and Secondary Education 
Act 

(h) State edueationaJ agencies. The 
application under TiUe V-A of the Ele- 
mentary and Secondary EducaUon Act 
(as In effect September 30, 1978). 

(I) OommMnUif actooto. The SUte 
plan under TlUe Vm of the ElemenU- 
-T and Secondary EducaUon Act 

(J) Otfled and taiented diUdren. The 
application under SecUon 904(bHl) of 
TlUe IX of the Elementary and Sec- 
ondary Education Act 

(k) ilcademic sukfects. The SUte 
plan under TlUe iII-A of the NaUonal 
Defense EducaUon Act. 

(I) Handicapped children. The SUte 
plan under Part B of the Education of 
the Handicapped Act 

(m) Handicapped children. The ap- 
pllcaUon under Section 619 of the 
EducaUon of the Handicapped Act. 

(n) Vocational education. The 
annual program plan and the annual 
kcoounubllity report under Part A of 
TlUe I of the VocaUonal Education 
Act 

(o) Career education. The SUte plan 
under Section 7 of the Career Educa- 
Uon XnoenUve Act 

iv^ dduU education. The SUte plan 
under the Adult EducaUon Act 

(ci) CommunUy services. The SUte 
plan under TlUe I of the Higher Edu- 
caUon Act 

(r) State student <nor^«»^;pe grants. 
The applicaUm under SecUon 415C of 
the Higher EducaUon Act 

(s) Educational information centers. 
The State plan under SecUon 4:8B of 
the Higher EducaUon Act 

(t) incentive grants for State student 
financial asistance training. The ap- 
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II. RELEVANT STATUTES AND REGULATIONS 

A. Education Provisions of the 

Stewart B. McKinney Homelessness 
Assistance act 

'4. Department of Education Materials 
e. Center for Law & Education 

Suggestions for Non-regulatory 
Guidelines 




CENTER FOR LAW AND EDUCATION, Inc. 




Ursen Hall, 6th Floor 
14 Appian Way 

Cambridge, Massachusetts 02138 
617-495-4666 



Reply to: 

236 Massachusetts Ave., N.E. Suite 504 
Washington, D.C. 20002 
202-546-5300 



August 13, 1987 



Mr. Tom Faegan 

Office of Compensatory Programs 
U.S. Department of Education 
2043 FOB-6 

400 Maryland Avenue , S.W. 
Washington, D.C. 20202 

Dear Tom: 

Enclosed are some suggestions on questions and answers for 
the non-regulatory guidance on education for homeless children 
and youth. We hope you find them useful and would appreciate 
hearing your reactions. 

You will note that question 5 refers to, but does not 
contain, the application requirements under Sec. 722(f). We are 
working on suggested application requirements and will send them 
to you shortly. 

Please let us know if we can help in any other way. 



Sincerely, 



Lucy Watkins 
Education Advocate 




Paul Weckstein 
Director of D.C. Office 



LW:PW:mv 
Enclosure 



August 11, 1987 



Non-Regulatory Guidelines - Education o£ 
Honeless Children and Youth 

What is the Congressional policy in Sec. 721 concerning 
access to education? 

Under Sec. 721 (l)r each State must assure that each 
child of a homeless individual and each homeless youth 
have access to a free, appropriate public education 
which would be provided to the children of a resident 
of a State and is consistent with the State school 
attendance laws. The basic standard here is one of 
non-discrimination, so that such children are not 
treated differently from children of other residents. 
Thus, the child roust not be discriminated againct on 
the basis of homelessness, including situations in 
which the child of a haneless person or a homeless 
youth is, because of homelessness, temporarily absent 
from a school attendance area, is not in permanent 
housing in an attendance area, or is residing with a 
person other than the parent or guardian. Thus, on the 
one hand it would be discriminatory to treat a homeless 
child living in a shelter and seeking admission in the 
school serving the attendance area where the shelter is 
located d'fferc^ntly from any other child living in that 
attendance area. On the other hand, it would be 
discriminatory to deny ^nrollmet \ to a child seeking 
continued attendance in the original school on the 
basis of temporary absence from the attendance area of 
origin simply because, for example, a family is 
temporarily placed elsewhere but intends to maintain 
its permanent residence in that area. These principles 
would also apply to child who has been placed 
elsewhere, such as with a friend or relative, by a 



homeless family. Thus, the parent ca not be forced to 
relinquish legal guardianship when a child is so 
placed, in order for a child to be allowed to attend 
school where living tetnpojLar ily . 

These principles would also apply to a homeless or 
runaway youth who is not living with a legal guardian. 

under Sec. 121(2), in any State that has a residency 
requirement as a component of its compulsory school 
attendance laws, the State will review and undertake to 
revise such laws to assure that the children of 
hoi eless individuals and homeless youth are afforded a 
free and appropriate public education. Under the 
policy of Congress against discrimination because of 
homelessness, the possession of a permanent place to 
live or lack thereof is not a determinant of residency 
within a state, or in any school district or attendance 
area within that state. Each state is responsible for 
homeless children's access to free, appropriate public 
education, and should undertake an immediate review of 
its residency requirements in order expeditiously to 
assure that they do not pose barriers to providing 
access to free appropriate public education to homeless 
children and youth, in order to notify LEA*s of their 
responsibilities under the law, and in order to 
forestall any delays occasioned by residency laws to 
the development of a state plan. 

Kay a homeless student seeking enrollment in school be 
denied attendance prior to adoption of a state plan under 
Sec. 722(e)? 

A homeless child may not be turned away from school 
prior to adoption of an overall state plan. 
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First, the obligations under the policy in Pec* 721 are 
not contingent upon adoption of the plan* Stc^fes are 
responsible under that policy for assuring that each 
homeless child have access to a free^ appropriate 
public education which would be provided to the 
children of residents. Thus, where a state has not 
adopted a plan under Sec* 722(e), the basic prohibition 
against discrimination, as explained in question #1 
above, still exists. 

Second, grants provided under Sec. 722 are to be used 
to carry out the policies in Section 721, as well as to 
prepare and carry out the state plan. In applying for 
funds under Sec. 722, the state will be required to 
submit an assurance of compliance with those equal 
access/non-di3crimination policies. That assurance is 
effective upon receipt of the funds. 

Third, local educational agencies in States receiving 
funds under Sec. 722 have obligations under Sec. 
722(e)(3) through (6). These obligations exist in such 
States independent of the State plan. The purpose of 
the State plan is, under Sec. 722(e)(2), to provide 
methods for the State to assur>2 local educational 
agencies compliance with those nbligation&:. 

is a State authorized to do with its grant? 

The first obligation a State has is to carry out the 
policies set forth in Sec. 721, as explained in 
Questions 1 and 2 above. To accomplish this, a State 
is expected to provide effective public notice and 
notify to all local educational agencies of the grant 

HI 
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and the responsibility for enforcing the policies in 
Sec. 721. 

The second obligation a State has is to establish or 
designate an Office of Coordinator of Education of 
Homeless Children and Youth. States are encouraged 
also to form an interagency council to better 
coordinate the development and implementation of a 
State plan. 

The third obligation a State has is to prepare and 
carry cut the State plan. This plan must be based Ow 
data gathered as required in Sec. 722(d)(1) on the 
number and location of homeless children and youth in 
the State ^ the nature and extent of problems of access 
to, and placement of homeless children and youth, and 
the difficulties in identifying the special needs of 
such children. The State must also address and 
determine the uses of grant funds and other State and 
local resources, if any, to develop and implement the 
State plan. The State must also address the process 
for developing and implementing the State plan. 

4. What are the responsibilities of the Office of Coordinator? 

In order to fulfill the requirements of Sec. 721 and 
the authorized activities in Sec. 722(c), the 
Coordinator shall gather data as explained in Question 
3 above, except that he may make use of data already 
available, if they are reliable and current. 

To the extent that reliable and current data do not 
exist in the state, the Coordinator should draw ipon 
the information and )c:nowledge of advocates of the 
homeless, homeless persons, shelters for the homeless, 

Er!c 7S 
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state and local social service agencies^ and local 
educational agencies. 

The Coordinator must prepare and submit to the 
Secretary an interim report by December 31, t9S7 , and a 
final report by December 31, 1988, on the data 
gathered. He is expected to make these reports 
• available to all relevant agencies, local educational 
agencies, advocates of the homeless, shelters of the 
homeless, the homeless, and the public, because it is 
these reports on which are based the uses of grant 
funds and other state and local resources, if any. 

The Coordinator is also responsible for the preparing 
and carrying out the Stat'^ plan. In doing so the 
coordinator should set up a process, consistent with 
the requirements of Sec. 435 of the General Education 
Provision Act, that includes, but is not limited to: 

Effective public notice of the receipt of 
funds and the purposes of Subtitle B. 

Effective public notice of the process for 
developing a State plan. 

A process for the on-going participation of 
education officials, social service 
officials, shelter personnel, advocates of 
the homeless, and homeless persons in 
development and implementation of the plan. 

Coramunication of the proposed plan at least 
60 days before its adoption to the public and 
education officials, social service 
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officials, shelter personnelr advocates of 
the homeless, and homeless persons. 

Public hearings- to which education 
officials, social service officials'; shelter 
personnel, advocates of the homeless, and 
homeless persons are invited. 

At least thirty days for comments on the plan 
before its adoption. 

Communication of the final plan to the public 
and education officials, social service 
officials, shelter personnel, advocates of 
the homeless, and homeless persons. 

A process of providing education officials, 
social service officials, shelter personnel, 
advocates for the homeless, and homeless 
persons an opportunity to suggest 
improvements in administration of the program 
and to allege non-compliance by any entity. 

What are the requirements for app3ication for funding? 

A State application must contain or be accompanied by 
such information as the Secretary may reasonably 
require. It must contain assurances that the state 
will comply with the policies of Congress as set forth 
in Sec. 721, and other assurances as set forth in Sec. 
435 of the General Education Provisions Act. (See 
Requirements for Application for Grants under Subtitle 
B-Education for Homeless Children and Youth.) 

What must be contained in the State plan? 

SO 



The State plan must make provisions for: 



Procedures to authorize the State educational 
agency, the local educational agency, th'fe parent 
or guardian of the homeless child, the homeless 
youth, or the applicable social worker to make the 
determinations required under Sec. 7::2; 

Pros-redures for the resolution of disputes 
regarding the educational placement of homeless 
children and youth; 

Procedures to assure, to the extent practicable 
under requirements relating to education 
established by State law, that local educational 
agencies within the State will comply with the 
requirements of paragraphs (3) through (6) of 
Section 722. 

In developing the State plan, the following questions 
should be considered and addressed: 

(a) How will the funds be used to meet the specific 
access and placement problems and special needs 
revealed by the data collected under Sec. 
722(d) (1)? 

(b) Wiio will determine the "best interest" of a 
homeless student? 

How will the primacy of the parental role in 
their child's best interest be taken int^ 
account? 
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In the case of homeless or runaway youths 
will their views and those of shelt'fer 
counselors be taken into account? 



(c) What will be the standard for the "best interest" 
of a homeless child? Does this standard give 
adequate weight to: 

the need to minimize disruption in the 
child's education? 

parents' intent about future residence — to 
either return to the child's prior school 
district, or to remain in the school district 
in which the family is temporarily sheltered? 

(d) How will school placement decisions meet the 
overall legal mandate (under Sec. 721) to avoid 
discriminatory treatment of homeless children? 
Will these decisions ensure: 



That families residing in shelters are not 
treated differently from other, non-homeless 
residents when they seek to enroll their 
children in the attendance area where they 
are sheltered? 



That families intending to return to their 
prior district of residence, and wishing to 
continue enrollment in that prior district, 
are not treated differently from other, non- 
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homeless families who travel temporarily 
outside the district? 

That children of homeless families who have 
been temporarily placed with a friend or 
relative will not be barred from school on 
the condition that the homeless parents 
surrender their legal parental rights? 

That homeless or runaway youth will not be 
barred from school because they are not 
living with a legal guardian? 

(e) What orocedures will be used to resolve disputes 
over a hrneless student's educational placement? 

Do these procedures provide for c; full and 
impartial determination of the child's best 
interest (independent decision makor, 
adequate notice, right to repres^entation, to 
present and cross examine witnesses hnd 
evidence, findings, and appeal}? 

Do thesr rocedures assure that a child's 
educati%^. will not be disrupted during the 
pendency of any dispute? 

(f) Will transportation always be provided when needed 
to allow attendance at the school th meets the 
child's best interest? 

(g) How will state and local officials ensure that 
homeless students receive equal access to special 
educa t rional serv A ces ? 
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HOW will state and local officials ensure that the 
school records of homeless children are available 
in a timely manner when these children move to a 
new school district? 

Wixl state or local education officials be 
encouraged to coordinate with agencies responsible 
for placing homeless families in order to avoid 
disruption of education (e.g., so that shelter 
agencies are encouraged to keep families sheltered 
in their same school attandance area)? 

What outreach programs and procedures will be used 
to contact and provide the abovfi services to all 
homeless families and youth? 

How will state officials publ^::ize the Act's 
provisions and the requirements included in state 
plans to local educational agencies? 

How will the State provide opportunities for local 
agencies representatives of the homeless , and 
other interested parties to participate in the 
planning and operation of programs under the Act, 
as required by GEPA Sec. 435(b)(9)? 

I^hat provisions will be made for monit ring and 
assisting local ccwnpliance with the provisions of 
the McKinney Act and imrlementation of the plan, 
consist^with GEPA Sec. 435(b)(3)? Do these 
tools include: 

- Site visits? 

Collection of 3 oca: data and reports? 
Review of educational placement decisions? 
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Consultation with and participation of 
homeless persons and their advocates in 
program planning and operction? 
Well publicized complaint procedures? 
Strict and effective timelines and Remedies 
for correcting deficiencies? 
Technical assistance encouragement of 
adoption of promising or innovating 
techniques and dissemination of information 
or program requirements and successful 
practices? 

Evaluation of program effectiveness 
[435(b) (4)1? 

7. Under the State plan, how is the placement of homeless 
children and youth to be determined? 

Thv^ State plan has to establish a substantive standard 
and procedures for determining the placement of 
homeless children and youth, and services to them. 
First, the State must insure that the standard tu be 
used is the best interest of the child. Second, the 
State must insure that determinations of placement, 
provision of services, maintenance and availability of 
records, and provision of transportation to the school 
that meets the best interest of the child or youth are 
made by the state educational agency^ the local 
educa'.ional agency, the parent or guardian of the 
homeless chil<5, the homeless youth, or the applicable 
social worker* 

In establishing a standard and procedures, the plan 
should address the primacy of the parent in determining 
the child's best interest (or in the case of a homeless 
or runaway youth, that addresses the primacy of the 
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youth and the shelter counselor in determining the 
youth's best interest)* States can assume that parents 
generally represent their children's best interest. 
Normally, parents are responsible for and are the ones 
who will know what is in the best interest o£'*their 
child. In addition, of course, the parents are also 
the primary source of information about the family's 
intentions as to their continued residence — that is, 
whether they intend to maintaxn their permanent 
residence in the area the child has previously been 
attending school or whether they intend to maintain 
residence in the area where they are now sheltered. 

In addition. State's requirements for determination of 
placement of a homeless child or youth must be read 
consistently with the policy of equal access and non- 
discrimination as discussed in Question 1. The child 
must not be discriminated against on the basis of 
homelessness, including situations in which the child 
of a homeless person or a homeless youth is, because of 
homelessness, temporarily absent from a school 
attendance area, is not in permanent housing in an 
attendance area, or is residing with a person other 
than the parent or guardian. Thus, on the one hand it 
would be discriminatory to treat a homeless child 
living in a shelter and seeking admission in the school 
serving the attendance area where the shelter is 
located differently from any other child living in that 
attendance area. On the other hand, it would be 
discriminatory to deny enrollment to a child seeking 
continued attendance in the original school on the 
basis of temporary absence from the attendance area of 
origin simply because, for example, a family is 
temporarily placed elsewhere but intends to maintain 
its permanent: residcn'^e in that area. 



Because determining placement must be governed by a 
homeless child or youth's best interest, the State 
requirement must recognize that neither administrative 
convenience nor costs can be the basis of 
determination. 

The bill requires states to establish procedures for 
resolving disputes about which school district a homeless 
child should be educated in. How will these procedures 
ensure that the education of homeless children is not 
interrupted and that homeless children are not discriminated 
against in obtaining the education to which they are 
entitled? 

The purpose of these procedures is to ensure thatf when 
there is a dispute about which school a homeless child 
should attend, that dispute is fairly and expeditiously 
iiesolved. Because the child's interest in education is 
affected, before a school district could deny admission 
or continued attendance to such homeless childreti, the 
procedures must provide for a prompt determination in a 
manner that comports with due process — including, tor 
example, full and timely notice, with adequate time to 
prepare; the opportunity of the child to be represented 
in the proceedings^ present evidence, and ':onfront and 
cross-examine witnesses; and written findirgs. The 
determination should be made by an independent, 
impartial decision-maker, who should not be an employee 
of either of the local agencies involved in the 
dispute. The procedures should also assure that, 
during the pendency of the proceedings, the child 
continues to receive an education in the school 
previously attended or if there is no such school, the 
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school serving the attendance area where the child is 
currently housed. 



9. How is the State to assure that local educational agencies 
are: 



a. Providing for each homeless child or youth 

services comparable to services offered to other 
students in ♦-he school selected; 

Maintaining school records of each homeless child 
or youth so that they are available, in a timely 
fashion, when a child or youth enters a new school 
district; and 

c. Providing transportation to the school that meets 
the child or youth's best interest? 



The State plan must inclurle procedures that will enable 
the State to monitor and enforce th^ requiiements of 
Sec. 722(e)(5) and (6) and the Conference Report. Such 
procedures shall address: 



ERIC 



How local educational agencies will determine 
eligibility, provide assessnents, secure prior 
evaluations, and ensure enro.^ Iment of a homeless 
child or youth in educational services for which 
the child meets the eligibility criteria, such as 
compensatory educational programs for the 
disadvantaged r and educational programs for the 
handicapped and for students with limited English 
proficiency; programs in vocational education; 
programs for the gifted and talented; and school 
meals programs. Since placement as required in 
Sec. 722(e) (3) and (4) will be determined by the 
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child or youth's best interest, which will include 
considerations of the least disruptive placement, 
it is less likely that a child or youth will be a 
student at the school on a temporary basis. But 
if a child' or youth is placed in a new sbbool, 
local educational agencies will need to cooperate 
with each other to facilitate provision of 
services. 

How local educational agencies will maintain 
school records of each homeless child or youth, 
and transfer them in a timely fashion if a 
homeless child or youth is, in his or her best 
interest, placed in a new school. The 
unavailability of records, or delays in their 
transfer r should not be countenanced when schools 
have at their disposal modern methods of 
photocopying, electronic storage and transfer, and 
the U.S. Postal Service. 

How local educational agencies will provide 
transportation to the school that has been 
determined to meet the child or youth •s best 
interest. If a homeless child or youth is 
enrolled in a school in the shelter area, such 
free, public schc*ol transportation ys is available 
to all children in that attendance area must be 
available in a non-discriminatory manner to the 
hccnelass child or youth. Further, if it is 
determined that it is in the homeless child or 
youth's best interest to be enrolled in a school 
outside the attendance area of the shelter, 
transportation must be provided where needed to 
effectuate that decision and pemdt that 
enrollment. Administrative cost or convenience of 



83 



16 

transportation are not determining factors in best 
interest placement. 



10. How is the State to assure that local educational agencies 
comply with paragraphs (3) through (6)? 

The State plan must address the need for procedures for 
monitoring and assisting local compl iance, consistent 
with the requirements of Sec. 435 of the General 
Education Provisions Act, including, but not limited 
to: 



Site visits; 

Collection of local data and reports; 
Rf»view of educational placement decisions; 
Consultation with homeless persons and their 
advocates; 

Well publicized complaint procedures, 
consistent with the requirements of 34 CFR 
Sec. 76.780-76.783 of the EDGAR regulations; 
Strict and effective timelines and remedies 
for correcting d ficiencies; 
Technical assistance, encouragement of 
adoption of promising or innovating 
techniques, and dissemination of information 
or program requirements and successful 
practices; 

Evaluation of program effectiveness 
(435(b) (4)1 . 



11. Under section 722(e)(2), the state plan is to be designed, 
••to the extent practicable under requirements relating to 
education established by State law,** to assure that local 
educational agencies comply with paragraphs (3) through (6) . 
What if State law contains residency requirements which 
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limit the practicability of the state assuring such 
compliance, and under which children are being denied 
admission . continued attendance because of homelessness? 

Section 722(e)(2) must l>e read consistently with the 
remainder of the subtitle, including the policy under 
Section 721. Under section 721(2), the State is to 
take steps to revise requirements of this kind. 

What are the responsibilities of i:he Secretary and the 
General Accounting Office? 

Under Section 724 of the Act, the Secretary has an 
affirmative obligation to monitor and review states* 
compliance with the Act, including their compliance 
with the General Education Provisions Act. For 
example, the Secretary will monitor compliance with the 
assurances provided by the State under section 435(b) 
of GEPA. Nothing in this subtitle, of course, is 
intended to limit remedies that may be available under 
this or other laws or the Constitution. 

The Secretary will prepare and subuit a report to 
Congress on the programs and activities author izeu by 
this subtitle at the end of each fiscal year, a.nd the 
Secretary will compile and submit a report to the 
Congress containing the information received from the 
States pursuant to Sec. 722(d)(3) within 45 days of its 
receipt. 

The Comptroller General will prepare and submit to the 
Congress not later than June 30, 1988, a report on the 
number of homeless children and youth in all states. 
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The Conference report on this subtitle states that "It 
is intended that this report [the Secretary's report] 
encompass related activities conducted by all states, 
even if not all states participate in the program 

In the event that data submitted by any State to the 
Secretary and the General Accounting Office are 
inadequate or in the event that a State does not submit 
a report on the number, location, and problems of 
access to education of homeless children and youth, the 
Secretary and GAO will communicate directly with 
providers of service to the homeless. State or local 
social ser/ice agen.'^ies, and other State or local 
agencies that can supply the necessary data. 

What responsibilities toward homeless children exist in 
States which do not apply for grants under Sec. 722? 

States which do not apply for grants under Sec. 722 are 
governed only by the Congressional policy under Sec. 
721. That is, each child of a homeless individual and 
each homeless youth rhall have access to a free 
appropriate public education which would be provided to 
the children of a resident of the State and ir 
consistent with State school attendance laws, and the 
State is to review and if necessary revise any 
residency requirements in its compulsory attendance 
laws in order to assure that such children and youth 
are afforded ^ free and appropriate public education. 
See question 1 for further discussion as to the meaning 
of this Congressional policy. Such States are not 
responsible for the planning and data collection 
requirements under Sec. 722, and c-re not eligible for 
exemplary grants under Sec. 723 (nor are othe^ entities 
within such States) • As noted in the Conference 
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Report, the Secretary's report under Sec. 724 will 
encompass related activities in all States, including 
those which do no not participate in the grant program 
under Sec. 722. 



II. RELEVANT STATUTES AND REGULATIONS 

B, Compilation of State School Residency Laws 
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CENTER FOR LA'.V & EDUCATION, INC. 
'Larsen Hall, 6th Floor 
14 Appian Way 
Cambridge, Massachusetts 02138 

Survepj of Residency Requirements for Free Public Education 
in the Fifty United States of America, 
Puerto Rico and the Virgin islands 



ALABAMA 

Every child between the ages of seven and sixteen years is required to 
attend school for the entire length of the school term in every scholastic 
year. ALA. CODE section 16-28-3 (1977 & Supp. 1986). The city boards of 
education offer advantages of public schools to children who are bona fide 
residents of and living within the respective corporate limits of such cities, 
///.section 16-1 1-16(1977). 



ALASKA 

Every child between seven and sixteen years of age must attend 
school at the public school in the district in which the child resides during 
each school term. ALASKA STAT, section 14.30.010 (1982 Supp. 1986). A 
school dhtrict may cooperate voluntarily or under the direction of the 
department of education to admit a nonresident student into the school 
district subject to the terms and conditions of any contract for transfer. Id 
section 14.14.1 10(1982). 



i^RJC 
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ARIZONA 
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School attendance is compulsory for children between the ages of 
eight and sixteen years. ARIZ. REV. STAT. ANN. section 15-802 (1984 & 
Supp. 1986). A school district nnay admit children between the ages of six 
and twentg-oi>8 who reside in the school district id section 15-821 
(1984). The governing board of a school district may admit children who do 
not reside in the district but who reside within the state upon such terms 
as it prescribes, which may include the payment of tuition, td section 15- 
823 (1 984 & Supp. 1986). 

ARKANSAS 

School attendance is required of every person residing within the 
State of Arkansas between the ages of seven and fifteen (both inclusive). 
ARK. STAT. ANN. section 80-1502 (1980). Public schools are free and open 
to ai; persons between the ages of six and twenty-one residing in the school 
district, id 80-1502. 

CALIFORNIA 

All persons between the ages of six and sixteen are subject to 
compulsory full-time education in the school district in which the residency 
of either the parent, guardian or other person having control or charge of 
such pupil. CAL. EDUCATION CODE section 48200 (West 1984). 

S6 



Notwithstanding section 482000, a pupil is deemed to have complied with 
the residencg requirements for school attendance in a school district 
provided that she is a pupil placed within the boundaries of that school 
district in a regularly established licensed children's institution, is in a 
licensed foster home, or in a familg home, id section 48204. The 
California Code contains provisions for the education of children in migrant 
families, but limits their scope to children whose families work in 
agriculture or fishing. Id sections 54440-54445 (West 1984 & Supp. 
1987). 



COLORADO 

School attendance is required of every child who has attained the age 
of seven gears and is under the age of sixteen years. COLO. REV. STAT, 
secti on 22-33- 1 04 ( 1 974 & Supp. 1 986). 

Every public school is free and accessible to all children between the 
ages of six and twenty-or.e years residing in that district. A child is 
deemed a resident in a school district if: 

a) both his parents, or the sun-ivor of them, or the one of them to 
whom custody of the child has been awarded by any court of 
competent jurisdiction resides in the school district; 

b) the legally appointed guurdian of the child resides in the school 
district; 

c) the child is emancipated from his parents and lives within the 
school district; 



d) in the judgment cf the board of education of the school district in 
which the child lives, the child has been abandoned by his parents; 

e) the child has become permanently dependent for his maintenance 
and support on someone other than his nonre<:ident parents, or upon 
any charitable organization, if the dependent child is actually to 
make his home and receive his support within the school district 
where he desires to attend; 

f) if one of the child's parents or the guardian of his person if a 
public officer or employee living temporarily, for the performance 
of his duties, in a school district other than that of his residence. 
If the parents of the child are permanently separated, the 
residence of the husband is deemed to be the residence of the 
child, but if the parents are permanently separated, the residence 
of the child is that of the parent with whom the child actually 
lives; or 

g) regerdless of the residence of the parents, if any, the child adopts 
a dwelling place within the district with the intent to remain 
there indefinitely and with the intent not to return to the dwelling 
placci from which he came, and regularly eats or sleeps there, or 
bjth, during the entire school year. If the child regulariy returns 
to another dwelling place during summer vacations or weekends, 
he is not deemed to have the requisite intent lo remain. 

id section 22-1-102(1974). 
A nonresident may be accepted as a pupil in the school district in 
which he attends, and may be charged tuition for tha privilege. Id. section 
22-33-103(1974). 



The Code also provides for the education of migrant children in 
Article 23 of Title 22. A "migrant child" is defined as any child of school 
age who is in the custody of migrant agricultural workers, regardless of 
whether they are his parents. Id section 22-23-103 (1974). The residence 
of a migrant child, for purposes of education, is the school district where 
the migrant child is receiving shelter and the necessities of life. Id 
section 22-23- 1 05( 1 )(a) ( 1 974). 



CONNECTICUT 

Everij child seven years of age and over and under sixteen years of age 
is required to attend school in the district where the child resides. CONN. 
GEN. STAT. ANN. section 10- 184 (West 1986). 

Children residing with relatives or nonrelatives, when it is the 
intention of such relatives or nonrelatives and of the children or their 
parents or guardians that such residence is to be permanent, provided 
without pay and not ^o' the sole purpose of obtaining school accomodation, 
are entitled to all free school privileges accorded to resident children of 
the school district in which they reside. Id section 10-253 (West 1986). 



DELAWARE 

School altendapcd is required for all children between the ages of six 
and sixteen years, and the child shall be enrolled in the school district of 
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his parent s residence. DEL CODE ANN. lit. 14, section 2702 (1981 & Supp. 
1986). 

DISTRICT OF COLUMBIA 

Regular school instruction is required for every child between the 
ages of seven and sixteen years residing permanently or temporarily in the 
District of Columbia. D.C. CODE ANN. section 31-401(1981). In the case of 
a child who attends the public schools of the District of Columbia and does 
not havc: a parent or guardian who resides within the District, or is not an 
orphan, tuition must be paid to the Board of Education in an amount fixed by 
the Board. !d section 3 1 -502 ( 1 98 1 ). 

FLORIDA 

Every child who has attained the age of seven years and who has not 
attained the age of sixteen years is required to attend school regularly 
during the entire school term. FLA. STAT. ANN. section 232.01 (West 1977 & 
Supp. 1986). Pupils whose parents or guardians are nonresidents of Florida 
must be charged a tuition fee at the time the pupil is enrolled, id section 
228. 121(0(1 977). A "nonresident" is defined as a person who has lived in 
Florida less than one year, has not purchased a home which is occupied by 
him as a residence prior ia the enrollment of his child, and has not filed a 
manifestation of domicile in the country where the child is enrolled, id. 
section 228 121(2) (1977). 

ICO 



GEORGIA 



Every child between his seventh and sixteenth birthdays is required to 
attend school in the school district in which he resides. 6 A. CODE ANN. 
section 32-2 1 04. 1 (o) (Horrison Supp. 1 986). 

HAWAII 

All Children who hove reached the age of six years, but who have not 
reached the age of eighteen years on or before December 31 of any school 
year are subject to the compulsory school attendance low. HAWAII REV. 
STAT, section 298-9 (1985). 

All persons of school age are required to attend the school of the 
district in which they reside unless granted permission to do otherwise by 
the deportment of education. Id section 298-18 (1985). 

IDAHO 

School attendance is compulsory for any resident in the state who has 
attained the age of seven years at the time of the commencement of school 
in his district, but not the age of sixteen years. IDAHO CODE section 33-202 
(1981) 

ioi 
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The board of trustees of any school disthct moy determine that it is 
In the best interest of any of its pupils to attend school in another disthct 
within the state, and transfer such pupils to that district upon a written 
agreement with the transferee disthct and the payment of tuition by the 
transferui disthct parent or guardian to the transferee disthct id 
sections 33-1403, 33-1404 (1981). When a pupil attends a school in a 
disthct other than his home disthct because he has been transferred to a 
phvate non-state-supported youth care facility which is duly licensed by 
any agency of the state of Idaho, the youth-care facility must apply to the 
board of trustees of the home school disthct for approval of the tranf er. id 
section 33-1402A (1981 & Supp. 1986). 

For the purposes of tuition charges and payments, "residence* of a 
pupil means that residence of his parent or guardian. *Home district" means 
the school disthct of the pupil's residence. 'Nonresident pupils' means 
pupils attending school in disthcts other than their home disthcts, or from 
other states, id section 33- 1 4 ) 1 ( 1 98 1 ). 



ILLINOIS 

Every child between the ages of seven and sixteen must attend some 
public school in the disthct in which he resides. ILL. ANN. STAT. ch. 122, 
section 26-1 (Smith-Hurd 1962 & Supp. 1986). 
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INDIANA 

School ottendance is compulsory for every child from the dote he 
reoches the oge of seven yeors until the dote on which he reoches the oge of 
sixteen yeors. IND. CODE ANN. section 20-6.1-3-17 (Bums 1985 & Supp. 
1986). 

If a student is under eighteen yeors of oge, or over thot oge but not 
emoncipoted, the legol settlement of the student is in the ottendonce oreo 
of the school corporation where the student's parents reside, id section 
20-8.1-6-1-1(0) (Bums 1985). If the parents are divorced or seporated, it 
lies in the attendance area of the school corporation where the student's 
custodiol parent resides, /d. section 20-8. 1-6.1- Kb) (Bums 1985). If the 
legol settlement of a student cannot reosonobly be determined, ond the 
student .is being supported, cared for ond living with some other person, the 
legol settlement of the student is in the attendance area of thot person's 
residence. Id section 20-8. 1-6.1- 1(c), (e) (Bums 1985). If the student is 
morried or emancipated, the legal settlement is the attendance area of the 
school corporation of the student's own residence, id section 20-8,1-6.1- 
1(f) (Bums 1985). 
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lO'.VA 



Compulsory school ottendonce is required of oil children over seven 
ond under sixteen years of oge. IOWA CODE ANN. section 299.1 (West 1949 & 
Supp. 1966). Nonresident children and those of school attendance age 
(between five and twenty-one years of age) sojourning temporarily in any 
school corporation may attend school in that district in accordance with the 
terms set forth by the local school board. IOWA CODE ANN. section 282.1 
(West 1949 ^ Supp. 19fl6). Public schools are tuition-free to all actual 
residents of school attendance age, implying that the child's parents or 
custodian reside in the district. Id section 28Z6 (West 1949 & Supp. 
1986). 



KANSAS 



Any child who has reached the age of seven years and is under the age 
of sixteen years is required to attend school. KAN. STAT. ANN. section 17- 
1 1 tl (1985). Any child who has attained the age of eligibility for school 
attendance may attend school in the district in which the child lives if 
I) the child lives with a resident of the district and the resident is the 
parent, or person acting as parent, of the child; or 2) the child lives in the 
district as a result of placement therein by a district court or by the 
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secretory of social and rehobili lotion services. KAN. STAT. ANN section 72- 
1046 (1985). A nonresident child may be accepted into o school district in 
which the child is not o resident If the school disthct in which the child 
resides has entered into on agreement with the transferee school district. 
fd Some nonresident pupils may be charged tuition by the transferee school 
district, /rf section 72- 1046a (1985). 

KENTUCKY 

School attenda:^ce is compulsory for all children between the ages of 
six and sixteen inclusive. Evenj child actually residing In the state is 
subject to the laws relnting to compulsory attendance, and neither he nor 
the person in charge of him shall be excused from the operation of those 
laws or the penalties under them on the ground that the child's residence is 
seasonable or that his parent is a resident of another state. KV. REV. STAT, 
section 159.010(1987). 

LOUISIANA 

School altendance is compulsory for all children between the ages of 
seven and fifteen, both inclusive. REV. STAT. ANN. section 17:221 (West 
1982 & Supp 1987). The general provisions regarding public schools and 
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school children imply that pohsh school boards hove ^ duty to provide 
school facilities to only the children residing in the parish, id section 
17:151 (West 1982). However, local school boards may, by mutual 
agreement, provide for the admission to any school pupils residing in 
adjoining parishes and for transfer of school funds or other payments by one 
board to another on account of the transfer, tbid sections 17:105, 155 
(West 1982 & Supp. 1987). The residence (domicile) of a minor not 
emancipated is that of his father, mother or tutor. LA. CIV. CODE ANN. ART. 
39 (West 1952 & Supp. 1987). 



MAINE 



All persons seven gears of age or older an under 17 years must attend 
school during the time thai public day school is in session. ME. REV. STAT. 
ANN. tit. 20, section 5001-A (1983 & Sup;). 1986).' For the purposes of this 
provision, a person is considered a resident of the school administrative 
unit where his parent or guardian of legal custody resides, id tit. 20-A, 
section 5202 (1983 & Supp. 1986). 
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hARYLAND 

Every child who resides in the Stole of Morijlsnd ond is six years old 
or older and under sixteen years must attend school. hD. EDUC. CODE ANN. 
section 7-301 (1985 & Supp. 1986). All children who ore five years old or 
older and under twenty-one years are admitted free of char ye to the public 
schools of the state, id section 7-101 (1985). 

Parents of a child entering Prince Beorge's County schools must 
complete an affidavit of disclosure as a prerequisite for the child's 
admission to the public schools of that country. itL section 7- 102(b) 
(1«^G5). The purpose of the affidavit of disclosure is limited to ascertaining 
the child's legal residency and duration of residency in the state, id. 
section 7-102(c) (1985). 

With the advice of the county superintendent, the county board 
determines the geographical attendance area fcr each public school. Id 
section 4-108 (1985). 

Regarding the domicile of a minor, if the parents of a minor child live 
together, and the child lives with them, the domicile of the child is the 
same as that of the parents. MD. FAM. LAW section 5-204(o)(o) (1984 & 
Supp. 1986). If the minor child hos only one porsnl, the domicile of the child 
is the same as that of the parent, fd section 5-204(a)(a) (1984 & Supp.) If 
the parents live apart, the domicile of the child is with the legal custodial 
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parent or if custody has not been awarded, the parent with whom the child 
lives. Id section 5-204(b)(l), (2) (1984). 

MASSACHUSETTS 

Every child between the minimum and maximum ages established for 
school attendance by the board of education, wit^i specific exceptions for 
children between the ages of fourteen and sixteen, must attend school 
MASS. GEN. LAWS ANN. ch. 76, section 1 (West 1982 & Supp. 1987). 

Every child has the right to attend the public schools of the town 
where he actually resides, id 76, section 5 (West 1982& SU) p. 1987). if o 
child resides temporarily in a town other than the legal residence of his 
parent or guardian for the special purpose of attending school there, the 
town may recover tuition from the parent or guardian. The school 
committee, however, may waive its right to recovtr tuition, /d 76, section 
6 (West 1 982 & Supp. 1987). 

MICHIGAN 

Every child between the oges of six and sixteen years is required to 
attend school. MICH. COMP. LAWS ANN. section 340.731 (West 1976 & Supp. 
1966). A child is considered o resident of the school district in which his 



ICS 



15 



porents reside, ond is, therefore, entitled to free access. A child placed 
unoer the order or direction of o court or child placing agency in a licensed 
home, or a child whose parsnts or legal guardions ore unable to provide a 
honne for the child ond who is placed in a licensed home or in a home of 
relatives in the school district for the purpose of securing o suitable home 
for the child and not for an educational purpose, is to be considered a 
resident for educational purposes of the school district where the home in 
which the child is living Is located. The child is entitled to schooling in the 
schools in the district, fd section 380.1 148 (West Supp. 1986). 



MINNESOTA 



Every <ehild between seven and sixteen years of age musi attend 
school. MINN. STAT. ANN. section 120.10 (West 1960 & Supp. 1987). 
Admission to o public school is free \\. any person who resides with'r the 
district which operates the school and satisfies the attendance age 
requirements (between five and twenty-one year^ of age). ID. 120.06 (WEST 
1 960 & Supp. 1987). 
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MISSISSIPPI 

The Stole of Nississipi does not hove compulsory attendance 
provisions. The state legislature is charged with the maintenance and 
establishment of free public schools for all children between the ages of six 
and twenty-one. MISS. CONST, of 1890, art 8, section 201 (1960). A minor 
child moy not attend school except in the school district of his residence, 
unless lawfully tronsfenned. MISS. CODE ANN. section 37-15-29 (1973 & 
Supp. 1986). 

The legal residence of a minor is that of the father. After the death 
of the father, the residence ot the minor is that of the mother, if the 
parents are divorced, the residence of the minor is that of her custodial 
parent; if custody was not granted, the residence continues to be that of the 
father. If both parents are dead, the residence of the i linor is that of the 
last surviving pa.-ent the time of that parent's death, unless the minor 
lives with a V.. guardian, in which case her residence beomes that of the 
guardian, /rf section 37-103-7. 
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MISSOURI 

Every child between the ages of seven and sixteen years is required to 
attend school and may attend public school virithout charge in her district of 
residence. MO. ANN. STAT, section 167.031 (Vemon 1965). The school boarti 
of any district, in its discretion, may admit to the school pupils not entitled 
to free instruction, and prescribe that tuition to be paid by them, fd 
section 167.151(1) (Vemon t965&Supp. 1987). Orphaned children, childrBn 
with only one parent living, and children whose parents do not contribute to 
their support - if the children are between the ages of six and twenty years 
and unable to pay tuition - may attend the schools of any district in the 
state in which they have a pemnanertl or temporary home without paying a 
tuition fee. id section 167.151(2) (Vemon t965& Supp. 1987). 

> MONTANA 

School attendance is compulsory for persons between the ages of 
seven and sixteen years. MONT. CODE ANN. section 20-5-102 (1985). The 
trustees of the school board must assign and admit any child to a school in 
the district when the child is a resident of the district, fd section 20-5- 
10t(l)(b)(t985). 
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NEBRASKA 

Every child between the oges of seven and sixteen and residing in o 
school district within the State of Nebraska nnust attend school regularly. 
NEB. REV. STAT, section 79-201 (1981 & Supp. 1981). The school board or 
board of education may also admit nonresident pupils to the district school, 
determine the rate rf tuition to be charged such pupils, and collect the 
tuition in advance, id. section 79-445 (1981). 

NEVADA 

It is the responsibility of each parent, guardian or other person in the 
state of Nevada having control or charge of any child between the ages of 
seven and seventeen to send that child to a public school during all the time 
the public school is in session in the school district in which the child 
resides. NEV. REV. STAT, section 392.040 (1986). The board of trustees of 
any school district may, with the cpproval of the superintendent of public 
instruction, admit into the school district any pupil who lives in an 
adjoining school district within the state '>r in a state when the school 
district of resider>ce in the adjoining state adjoins the receiving Nevada 
school district. :d section 592.010 (1986). 



in 
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NEW HAMPSHIRE 



It is the duty of every child between six and sixteen years of age to 
attend the public school within the district, or with permis<iion, o public 
school outside the district to which he is assigned or an approved private 
school during all the time the public schools are in session. N.H. REV. STAT. 
ANN. section 193:1 (Supp. 1973). The Code also provides that no person shall 
attend school, or send a public to the school, in uny district of which she is 
not an inhabitant without the consent of the district or of the school board. 
id section 193:12(1970). 



NEW JERSEY 

All children between the ages of six and sixteen ore required to 
attend school. N.J. STAT. ANN. section I8A: 38-25 (West 1968). Public 
sctooling is free to all persons over the age of five and under the age of 
twenty provided that a) the student is domiciled within the school district; 
b) the student is living with and gratuitously supported by another person 
domiciled within the school district; or c) the students parents or 
guardian, while not domiciled within the district, reside there temporarily. 
id section 16A: 38-1 (West Supp. 1986). 

1 J o 
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NEW MEXICO 

A person is required to attend school from the time he enters his 
eighth year until he will attain the age of majority. STAT. ANN. section 
22-12-2 (1978 & Supp. 1986). A school-aged child has a right to attend 
public school 'd^thin the school district in which he resides or is present. 
Id section 22-12-4 (1978 & Supp. 1986). 

NEW YORK 0 

Full-time educational instruction is mandatory for all minors from 
six to sixteen years of age. N.V. CIVIL SERVICE LAW section 3205 (McKinney 
1981). A person over five and under twenty-ona^^years of age who has not 
received a high school diploma is entitled to attend the public schools 
maintained in his district of residence without the payment of tuition. 
Nonresidents of a district may be admitted into the school or schools of a 
district or city upon the consent of the trustees or board of education, ond 
upon the terms prescribed by the trustees or board. Those terms must 
include tuition payments, id section 3202 (McKinney 1981 & Supp. 1967). 



ERIC 
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NORTH CAROLINA 



Children between the ages of seven ond sixteen foil into the 
compulsory school oge provision. N.C. 6EN. STAT, section 1 156-378 (1983). 
All pupils domiciled in a school district or attendance area are entitled to 
the privileges and odvantages of the public schools of that district or 
ottendance area at the school to which they are assigned by the local boards 
of education, /rf section 1 15C-366. 



NORTH DAKOTA 



The state requires that every parent, guardian, or other person who 
resides within any school district and has control over ony educoble child 
between the ages of seven and sixteen have their child attend a school 
within the district. N.D. CENT. CODE section 15-34.1-01 (1981). The school 
district in which the child resides is construed to be the residence district 
of the child if the child is living in a foster home, a home maintained by any 
nonprofit corporation, or any referrals made from o state-operated 
institution. Regarding the transfer of a student, the residence district is 
liable to the admitting district for tuition, ond the transfer must be made 
with the consent of both school districts involved, /a 15-40.2-08. It 
connot take place if the school in the admitting school district would 
experience any injury or overcrowding, /cf 15-40.2-02. 
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OHIO 



A child between six end eighteen years of ege is "of compulsory 
school oge" under the Ohio Cod6. OHIO REV. CODE ANN. section 3321.01 (Page 
1965). Tiie Code else provides thet q child shell be edmitted to the schools 
of the school district in which her parents reside free of charge. A child 
who does not reside in the district where her parent resides will be 
admitted as a resident student to the schools of the district in which she 
resides if a) she is in the legal or permanent custody of a government 
agency or a person other than his natural or adoptive parent; b) she resides 
in a home; or c) requires special education. There are also provisions for 
the payment of tuition by nonr^ident pupils, id section 3313.64 (B) (Page 
1965). - - - - 



OKLAHOMA 

The Code makes it unlawful for a parent, guardian,^custodion or other 
person having control of a child who is over the age of seven and under the 
age of eighteen, and who has not completed four years of high school work, 
to neglect or refuse to compel such o child to attend school. OKLA. STAT. 
ANN. lit. 70, section 10-105 (Supp. 1967). The residence of any child fo' 
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school purposes is the legal residence of the parents, guordion, or person 
having the core and custody of the child if the parents, guardian, or person 
contnbutes in ntajor degree to the support of the child. The term district of 
"residence" also includes foster homes or state-operated institutions; any 
orphanage or eleemosynary child care facility providing the child with full- 
time care and custody; any state institution in which the child has been 
placed by a parent or guardian for care and treatment due to a physical or 
mental condition of the child; the district in wMch a child who is entirely 
self-supporting resides and attends school; or the legal residence of the 
parents or gucrdion of a child who has been placed in a public or private 
residential child care or treatment facility, voluntarily by a parent or 
guardian,^ or by court order, by a state agency having legal custody. No 
school district may accept a nonresident child unless the transfer has been 
approved for the child by the district in whichnhe child has legal residence. 
OKLA. STAT. ANN. tit. 70, section 1-113 (Supp. 1987). 



OREGON 



Compulsory school age covers all children seven through eighteen 
years who hove not completed the 12th grade. OR. REV. STAT, section 
339.010 (1965). The school district board shall admit free of charge to the 
schools of the district oil pers;,.»s between the oges of six and twenty-one 
residing within the district. The district school board may admit also 
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nonresidents, detemine and fix rotes of tuition for nonresidents, td section 
339.1 15 (1985). The tronsf enrol of o student from the district tc onother 
con only be ochieved through o written ogreement between the tronsf eree 
ond the tronsferor school districts, ond the cost must be ossumed by the 
tronsf eror district, id. section 339.125. 

PENNSYLVANIA 

Every child residing in ony school district ond oges of six ond twenty- 
one yeors moy ottend the public schools in her district The boord of school 
directors moy admit, with or without poynrtent of tuition, ony nonresident 
child temporarily residing in the district, ond moy require ottendonce of 
jsuch nonresident child in the some monner ond on the some conditions os it 
requires the ottendonce of o resident child. PA. STAT. ANN. tit 24, section 
13-1301 (Purdon 1962). A child is considered o resident of the schodll 
district in which her porents or the guordion of her person resides. When 
the resident of ^ny school district keeps in his home o child of compulsory 
school oge, not his own, supporting the child gratis os if it were his own, 
the child is entitled to oil free school privileges occorded to resident school 
children of the district id tit 24, section 13-1302 (Purdon Supp. 1986). 
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PUERTO RICO 

Enrollment is compu1son| for' children between eight ond fourteen 
years of oge in any public school that may be located within reasonabia 
distance of their homes. P.R. LAWS ANN. tit 18, section 80 (1974). 

RHODE ISLAND 

Every child who is over the age of seven and under the age of sixteen 
is subject to the state's compulsory s<:hoo1 attendance provision. R.I. GEN. 
LAWS section 16-19-1 (1981 & Supp. 1986). A child shall be enrolled in the 
school system of the town where he resides, and is deemed to be o resident 
of the town where his custodial parent, legal guardian or other person 
acting in Joco parentis reside'^. An emancipated minor is a resident of the 
town where he lives. Children placed in group homes, in foster care, in child 
caring facilities, or by a Rhode Island Slate agency or a Rhode Island 
licensed child-placing agency are deemed to be residents of the town where 
the home or facility is located, td section 16-64-1 (Supp. 1986). 
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SOOTH CAROLINA 

School ottendonce is compulsory for oil children who ore in the oge 
group of five to sixteen gears, inclusive. S.C. CODE ANN. section 59-63-10 
(Low Co-op. 1977 ^ Supp. 1986). A child within oge of ottendonce (six to 
twentg-one gears old) mog attend the public schools of any district, without 
chorge, provided that the child resides with her porents or legal guardian, 
and the parent or legal guardian with whom the child resides is a resident of 
the school district id section 59-63-30 (Low. Co-op. 1977). A child who 
owns real estate in the district having on ossessed volue of three hundred 
dollars or more, has maintained o sotisfoctorg scholastic record in 
occordonce with scholastic standards of achievement preschbed by the 
trustees of the school ^isthct, and has not been ^ilty of infraction of the 
rules of conduct promulgated bg the trustees mag also attend the public 
schools of the school district free of charge, /d 

• 

SOUTH DAKOTA 

Every person between the oges of six and sixteen years inclusive is of 
compulsory school age. S.D. CODIFIED LAWS ANN. section 1 3-27- 1 (1 982 & 
Supp. 1986). 
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School residence for the purpose of claiming free school privileges 
means the legol residence of the student's parents or legal guardian. When a 
parent or guardian has more than one residence, the school residence is the 
residence where the parent or guat-dian is registered to vote. A student is 
not allowed to evade the payment of nonresident tuition by acquiring an 
address within the school district solely for the purpose of obtaining free 
school privileges. When a child is enrolled in a school district, the school 
residence of the child, as determined by that school district within thirty 
days after the enrollment, may not change during the school fiscal year 
unless the child ceases to be an enrolled member of a school within the 
district. Id section 13-28-9(1982). 

A child residing in a state institution, approved group home or private 
child-care center which provides care and custody for children who ore not 
living with their parents or guardian must claim the school district of his 
parent or guardian's residence as his school district of attendance, id. 
section 13-28-11 (1982). 



TENNESSEE 

School attendance is compulsory tor oil children residing in the state 
between the ages of seven and sixteen year^, both inclusive. TENN. CODE 
ANN. section 49-6-3001 (1983 & Supp. 1986). No fee or tuition is charged 
by any city or special school district except of pupils residing outside of 
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ihe city or special scho 3] district. M section 49-6-3003 ( 1 983). The local 
school boards ore outhorized ot their discretion to admit pupils from 
outside their respective local school districts, and may requirB the payment 
of fees or tuition, /a section 49-6-3104. 



TEXAS 

Every child between the ages of seven and sixteen is required to 
attend school. TEX. EDUC. CODE ANN. section 21.032 (Vernon 1987). He is 
permitted to attend free public schools in the district in which he resides 
or in which his parent, guardian or the person having lawful control over him 
resides at the time of the child's application for admission, /d section 
21.031 (Vernon 1987). 

UTAH 

Minors between six and eighteen years Oi' oge are required to attend a 
public or regularly established private school during the school year of the 
district in which the minor resides. UTAH CODE ANN. section 53-24- 1 (1960 
& Supp. 1986). 

The school district of residence of a minor child whose parent or 
legal guardian resides or is domiciled in Utah is: 
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o) the school district in which the parent or guardian who has legal 
custody of the child is domiciled; 

b) the school district in which the parent or guardian who has legal 
custody of the child, and with whom the child lives, resides; or 

c) the school district in which the child resides: (i) while in the 
custody or under the supervision of a Utah state agency; (ii) while 
under the supervision of a private or public agency authorized to 
provide child placement services by the state of Utah; (iii) while 
living with a responsible adult resident of the district if the 
district board of education has determined, in accordance with 
policies of the State Board of Education, that the child's well- 
being is best served by considering him to be a resident for school 
purposes; or (iv) if the child is an emancipated minor. 

A minor child whose parent or legal guardian neither resides nor is 
domiciled within the slate of Utah is considered a resident of the district in 
which the child lives if the local board of education agre(^;s that: 

a) the child was placed and is being supervised by a private or public 
agency which (i) is authorized to provide residential or child 
placement services by the state of Utah and (ii) does not receive 
significant payment from any out-cf-state source for services 
rendered to the child; 

b) the child is an emancipated minor who resides within the district; 
or 
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r.) the child lives with o responsible odult who is o resident of the 
district and is designated os the child's guardian, and (i) the 
child's presence in the district is not for the phmonj purpose of 
attending the public schols; and (ii) the child's well-being is best 
served by considering the child to be a resident for school 
purposes. UTAH CODE ANN. section 53-4-15 (1960 & Supp. 1966). 
For the purposes of this chapter, "responsible adult' means a resident of the 
state who is willing and able to provide the basic necessities for the minor 
child. A responsible adiilt may obtain limited guardianship, id section 53- 
4-15.1 (1 960 & Supp. 1966). 

Children residing in one school district of the state may attend school 
in another district in the state if written notif icatioii is given to the board 
of education of the district of residence and written permission is granted 
by the board of education of the district in which enrollment is sought. Id 
section 53-4-16(1) (1960 & Supp. 1986). A local board of education may 
require a student residing in Utah, but not within the board's district, to pay 
tuition in order to attend school in the district. Id section 53-4-16(2) 
( 1 960 & Supp. 1986). 



VERMONni 



School attendance by children between the ages of seve^t and sixteen 
if. required by low. VT. STAT. ANN. tit. 16, section i 121 (1974 & Supp. 
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1986). For the purposes of school assignment, the residence of o pupil is 
where the person having legal control of him resides. The board of school 
directors determines the pupil's residence. Id tit. 16, section 1075 (1974 
&Supp. 1966). 

A child of legal school age (between the ages of six and eighteen 
years) who is not exempt from school attendance and who has not finished 
the elementary school course, and who is living in a district other than the 
place of legal residence shall, with the school board's approval, bs admitted 
'immediately to a school in the district where he is found, id tit 16, 
section 1128(1974). 

VIRGIN ISLANDS 

All children must commence their school education by attending an 
approved kindergarten from the beginning of the school year nearest their 
fifth birthday until the and of the school year nearest their sixteenth 
birthday. V.I. CODE ANN. tit. 17, section 82 (1977 & Supp. 1986). 

VIRGINIA 



School attendance is compulsory for every ttxWt who has reoched her 
fifth birthday on or before September 30 of any school yeor and who has not 
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possed her seventeenth birthday. VA. STAT. ANN. tit. 22.1, section 254 
(t985X The public schools in each school division ore free to every school- 
oged person who resides within the school division. A person of school oge 
is deemed to reside in o school division when he or she is living with o 
notursl parent, o parent by legal adoption, or when the parents of such 
person are dead, a person in loco parentis, who actually resides within the 
school division, or when the pore^.ts of such person ore unable to care for 
the person and the person is living, not solely for school purposes, with 
another person who 1) resides in the school division and 2) is the court- 
appointed guardian, or has legal custody, of the person, or when the person 
is living in the school division not solely for school purposes, as an 
emancipated minor, td tit. 22. 1 , section 3 ( 1 985). 

WASHINGTON 

School attendance is mandatory for any child eight years of age and 
under eighteen years of oge. WASH. REV. CODE ANN. section 28A.27.010 
(1982 & Supp. 1987). Education is available and free to all persons of 
school age (from five years to twenty-one years of age) residing in the 
school district. Id. section 28A.58.190 (1982 & Supp. 1987). Any boord of 
directors may make arrangements with the directors of other districts for 
the attendance of children in the school district of either provided that such 
arrangements ere approved by the state superintendent of public instruction 
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and the nonresident student pay o reasonable tuition set by the 
superintendent of public instruction to the receiving school district. Id. 
section 28A.58.240 ( 1 982 & Supp. 1 987). 

WEST VIRGINIA 

Compulsory school attendance begins with the seventh birthday and 
continues to the sixteenth birthday. W. VA CODE section 18-8-1 (1984). 
Public schools ore required to be maintained for all persons within the 
school district over the oge of six and under the age of twenty-one years, 
and it is not essential to the right of a child to attend a public school that it 
should hnve a legal domicile in the place in which the school is located. 
State ex. rel. Jane Doe v. Kingery . 157 W. Va. 667 (1974). 

/ 

WISCONSIN 

Every child between the ages of seven and sixteen is required to 
attend school. WIS. STAT. ANN. section 118.5 (West 1973 & Supp. 1986). 
Every elementary and high school is ^ree to all persons of school age who 
reside in the school district, however, a school board may admit a 
nonresident student, extending to the student all of the rights and privileges 
of resident students. The school board nr>ust charge tuition of oil 
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nonresident pupils under s.49.10. Id section 121.77(1) (1973 & Supp. 
1986). 



WYOMING 

Statutes requiring school • attendance apply to all children who are 
residents of the state and whose seventh birthday falls on or before 
September 15th of any year and who have not reached their sixteenth year or 
completed the eighth grade. WVO: STAT, section 21-4-102 (1986). The 
public schools of each school district are free and accessible to all childrBn 
resident in the state over six years old and under the age of twenty-one. id 
section 21-4-301 (1986). 



These statutes were researched and coaplled by P. Todd Pickens, a Beaber of theJSarvard 
University Law School Class of 1987. 
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RELEVANT STATUTES AND REGULATIONS 



New York City Board of Education 
Regulations and Guidelines for 
Homeless Students 



I. 

CITY SCHOOL DISTRICT 0? THE CITY OF NEW YORK 



•Regulation of the Chancellor 

Ciitgory: STUDENTS No- A-780 

Subftci: STUDENTS IN TEMPORARY HOUSING Pw: 1 of 2 

Issued: 

ABSTRAa 

The school system is the agenqy responsible for 
educating children and as such should be the chief 
advocate in providing and coordinating services for 
children residing in temporary housing. Such 
children should not be stigmatized because of where 
they live. 

Continuity of instruction is of paramount importance. 
Accordingly, instruction is to be continued at the 
parent's option at a school selected by the parent 
in accordance with this regulation. The child 

• should be educated in un integrated setting which is 
j appropriate to his/her educational needs. 

SERVICES 

These services apply to Districts where there is a "critical mass** of 
students in temporary housing. Children residing in temporary shelters should 
receive comprehensive services throughout the school day including: wake-up 
calls, tr^nsporation, breakfast, lunch, dinner, extended day enrichment 
activities, health services, daily attendance monitoring, guidance, and 
recreation. 

SERVICE COORDINATION 

It is the responsibility of the District to fully coordinate services for 
these children. A comprehensive approach should be taken using all available 
resources. The District should engage in joint planning .with community -based 
organizations and other City agencies to ensure integrated services. 



PLACEMENT AND COUNSaiNG 

The District should provide counseling and placement services for each 
individual child: 

1. Whenever a student is relocated to temporary housing he/she 
shall be given the option of remaining in his/her previous 
Q school or the school he/she attended while residing in 

gp^i^ oprman^t housino. J[*^0 



CITY SCHOOL DISTRICT OF THE CITY Of NEW YORK 



egulation of the Chancellor 



CMtgory: STUDENTS No.: A-780 



Subjtct: STUDENTS IN TEMPORARY HOUSING P«ge: 2 of 2 

Issued: 

2. If the Student chooses to accept a local placement In the new 
district, the district shall place the student In the school 
to which the temporary residence Is zoned. 

3. Notwithstanding the above. If a student's needs Indicate 
placement In a special program (I.e., Gifted and Talented, 
Bilingual Program) the district Is to place t'-s student in 
an appropriate program which provides the Indicated Instruc- 
tional services. 

4. Students should be Integrated In classes and school programs. 

5. Exceptions to nunters 2-4 above must be approved by the' 
Chancellor's office. 

6. Regulations for children in Special Education are in effect 
for Special Education children In temporary housing. 

EDUCATIONAL SERVICES 

Districts with a ""critical mass*" of students in temporary housing should 
plan for expanded educational services which might Include: 

0 Twelve Month Ye?r 

0 Extended school day (with dinner) 

0 Smaller class size or adult/child ratio 

0 Multl -service room at the school 



ROLE OF r^'MTRAL HEADQUARTERS 



1. A Central ombudsman who oversees Implementation of the regulation and 
provides citywide coordination of services 

2. Central coordination with City agencies and community-based organizations 

3. Approval of District Program Plans 

4. Attendance Services 

5. Access to Records 

6. Food Services 

7. Transportation 

8. Monitoring 
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Should you have any questions regarding this regulation, telephone 
the Offfice of Ombudsman for Services for Students in Temporary Housinc 
at (718) 935-3773. 
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•OAKO Of tDUCATlOM Of THE CITY Of NEW TOKR 
« w imweitOM ItMtt. tMMini. Mt« f OM urn 
CiCi Of tMC Cmmcium 



GUIDElIliES FDR STODEMTS IM 
T WPOMHV HOUSING 



PHILOSOPHY 

The school system 1$ the agency responsible for educating children and as' 
such should be the chief advocate In providing and coordinating 'ervlces for 
children residing In temporary housing. Continuity of Instruction Is of 
paramount Importance and must be maintained. Instruction Is to be continued, 
at the parent's option. In. the child's home school. Where this Is not the 
case, the child should be educated In an Integrated setting which Is 
appropriate to his/her educational needs. Children should not be stigmatized 
because of where they live. 



SERVICES 

These services apply to Districts where there Is a "critical mass" of 
students In temporary housing. Children residing In temporary shelters should 
receive comprehensive services throughout the school day Including: wake-up 
calls, trans porati on, breakfast, lunch, dinner, extended day enrichment 
activities, health services, daily attendance monitoring, guidance, and 
recreation. 



SERVICE COORDIMATION 

It Is the responsibility of the District to fully coordinate services for 
these children. A comprehensive approach should be taken using all available 
resources. The District should engage In joint planning with conmunlty -based 
organizations and other City agencies to ensure Integrated services. 



PLACEMENT AMD C0UWSELIII6 

The District should provide counselino and placerent services for each 
Individual child: 

1. Students should be given the option to remain in previous or 
home school. 

2. If a student's needs indicate placement In a special prcgran 
(I.e. Gifted and Talented, Bilingual Progran!, the student 

Is to be placed In an appropriate program which provides 
the Indicated Instructional services. 

3. Students should be placed In their zoned school. 

<. Students should be Integrated In classes and school programs . 
£. Exceptions to numbers 2-4 above must be approved by the 

Chancellor's office. 
6. Regulations for children In Special Education are In effect 

for Special Education children In temporary housing. 



EDUCATIOWAL SEKVICES 



Districts with a "critical mass" of students In temporary housing should 
plan for expanded educational services v^tlch might Incluoe; 

0 Twelve Honth Year 

0 Extended school day (with dinner) 

0 Snaller class size or adult/child ratio 

0 Kultl-servlce room at the school 



ROLE OF CEWm HEADQUARTERS 

1. Issuance of citywide guidelines 

2. A Central ombudsman who oversees Implementation of the guidelines and 
provides citywide coordination of services 

3. Central coordination with city agencies and comriunlty -based organizations 

4. Approval of District Program Plans 

5. Attendance Services 

6. Access to Records 

7. Food Services 
e. Transportation 
9. Monitoring 
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RELEVANT STATUTES AND REGULATIONS 

D. New York State Education Department 
Regulations for the Education of 
Homeless Children (May, 1988) 
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NEW YORK STATE DEPARTMENT OF F DUCATION PKGULATIONS 
REGARDING THE EDUCATION OF HOMELESS rwn HRFN 



UfitK These regulttions were adopted by tlie New York Suite Deptrtment of 
Educttion in May, 1988. Under the regulations, the parents of homeless children 
are entitled to choose whether their child will be enrolled in either the school 
district in which the child test attended school, or the district in which the child's 
shelter or other temporary housing is located. Although school districts are not 
required to provide transportation to and from school for children residing outside 
the district, the school transportation needs of New York homeless children are met 
by local social servtees districts. According to state policy, social services districts 
are required to pay the actual school transportation costs of all homeless students. 



AMENDMENT TO REGULATIONS OF THE CQMMTSSTONER OF EDUrATTOTM 

Purt jant to sections 207, 305, 3202 and 320S of the Education Law: Section 
100.2 of the Regulations of the Commissioner of Education is amended, effective 
July 8, 1988, by the addition of a new subdivision (x) to read as follows: 

(x) Education of homeless children. (1) As use d in this subdivision: 

(1) Homeless child means a child entitled to attend school in the State of 
New York who, because of the unavailability of permanent housing, is living in a 
hotel, motel, shelter, or other temporary living arrangement in a situation in which 
the child or his or her family is receiving assistance and/or services from a local 
social services district, provided that the deHnition of homeless child shall exclude 

a child who has been pUiced by a court with, or whose custody has been transferred 
to, an authorized agency, as defined in subdivision 10 of section 371 of the Social 
Services.Law, or the Division for Youth. 

(ii) School district of hut attendance means the school district within the 
State of New York in which the homeless child was attending a public school on a 
tuition-free basis when circumstances arose which caused such child to become 
homeless, or if not so attending, the school district in which the homeless child was 
entitled to attend school, or would have been entitled to attend school upon 
reaching school age. 

(iii) School district of current location means the school district within 
the State of New York in which the hotel, motel, shelter, or other temporary 
housing arrangement of a homeless child is located. 

(2) The parent of or person in parental relation to a homeless child, or 
the homeless child if no parent or person in parental rehition is available, may 
designate either the school district of current location or the school district of last 
attendance as the district in which such child shall attend upon instruction. 
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(i) Such designation shall be made on a forti specified by the 
commissioner within a reasonable time after the child enters a new temporary 
housing arrangement^ and except as otherwise provi<led in subparagraph (ii) of this 
paragraph, shall remain in effect for so long as such child remains iiv such 
te*npoarary housing arrangement 

(ii) Prior to the end of the first semester of attendance or within sixty 
days of commencing attendance at a school pursuant to a designation made in 
accordance with this paiagraph or in accordance with the provision of paragraph (S) 
of this subdivision, whichever occurs hiter, the parent, person m parental relation, 
or child, as apim>prial», may change the designation to the district of current 
location or to the district of h»t attendance, or, if applicable in accordance with 
paragraph (5) of this subdivision, to a school district participating in a regional 
placement plan, if the parent, person in parental rehition or child finds the original 
designation to be educationally unsound. 

(3) Whether a homeless child attends school in the district of current 
location, in the district of hist attendance, or, if applicable in accordance with 
paragraph (5) of this subdivision, in a school district participating in regional 
phicement pten, such child shall be considered u a resident of such district for all 
purposes, provided that nothing herem shall be construed to require the board of 
education of the school district of last attendance or of a school disHct providing 
services pursuant to a regional phicement pUm to transport a child irom a location 
outside such district to the school the child attends withm such district. 

(4) The parent of or person in parental reUition to a homeless child in a 
temporary housmg arrangement as of the effective date of this subdivision, or the 
homeless child if no parent or person in parental relation is avaiUible, shall be 
entitled to designate either the school district of temporary location or the school 
district of httt attendance as the school district the child will attend, provided that 
the parent, person in parental reUition, or child, as appropriate, so notifies the 
school authorities of such district no Uiter than August 1, 19S8 or upon moving to a 
new temporary iKiusing arrangement In the event the parent, person in parental 
rehition, or child, as appropriate, fails to designate the district the child wUt attend 
by August 1, 19SS, such parent, person m parental rehition, or child may make such 
designation within the sixty day period set forth m subparagraph (ii) of paragraph 
(2) of ^s subdivision, in which case such parent, person in parental rehition, or 
child may not again change the designation in accordance with such paragraph. 

(5) In addition to the options set forth in paragraph (2) of this 
subdivision, the parent of or person in parental rehition to a homeless child, or the 
homeless child if no parent or person in parentU relation is avaiUble, may 
voluntarily enroll the child, in accok dance with a regional phicement plan approved 
by the commissioner, in a public school of any :;chool district participating in the 
regional placement plan. 

(i) A regional placement plan shall be submitted on behalf of all school 
districts participating in the plan by at least one such school district or by at least 
one board^ of cooperative educational services serving such districts, and shall be 
accompanied by copies of iLd resolutions of the boards of education of each school 
district participatmg in the plan authorizing the participation of such school 
district. 

2 
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(ii) In order to qualify for approval by the commissioner, a regional 
placement plan shall provide a comprel ^nsive regional approach to the provision of 
educational pte' ements for homeless children* Each such plan shall contain all 
information specified by the commissioner. 
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III. CASES AND PLEADINGS 

A. Decided Cases 

1. Richards v. Board of Education ot 
Union Free School District No, 4 
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Appeal ofMLARYiaCSAliDSbml^^ 

: • T JS^ fmm Mgtim rfth^T^narJ fff FiTpntiftn rfthtRirt ChfjtCT 

. J. j^^Ryt Union Fht SdwQlDirtiid;B^ 

> Anthony NapoB, lii^ KhocI pringml; and Kchttd De Booac^ 

:/ wii^^l# lAool priagpal, wiptwamg rhftfti r . r*' 

Westchester Legal Serfices^ he and ^fatchester Stndent Afaocacy 
. . . Coalition, nttonMyaftrpetitfaoer, JOToMM>LeTy>E^ Gerald 
; * A> Norhndei;Eaq^andKai€nNca^ander,Esq^cf CCT^ 7^.^ 

IVands J. Sisca, Esq^ attarnqf fe g m poudents - — 

AMBACH» ConmuasBoncc-IVtitiooer qypeals from respondents' 
refusal to allow her diildxen toattcnd the schools of the Rnt Chester- 
Rye Union Ftee Sdiool District and seeks an order asnnlling that 
detentJnation and todhg rryopdent to prowde her duldren ^th 
compensatory educatfanlbrtiiatinie they wen ezchded from school 
The appeal must btsostained in part . • 

Petitioner and her childrenhsvie been miennitte 
spondent districti havisf nor::d in and out of the fistrict several 
times, h the spring of ISStppeJtioQtf and hir chi^^ 
their apartment in the Bat Cb$altn9j% XhSm Ree SdiocI District 
because of the haardoos and inhstandtrd conditions of that apart- 
xnenL Since that time^ petitioner and her diildren have been home- 
, lessandhavebeenpnivliedwithenyergencyhoosingl^thellKe^^ 
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ter County Depaiimcnt oTSoeial Services in seven difierent locations 
Onduding six diflerent motels) throughout Westdiester County. 

In September and October 1984, respectively, petitioner's dau^ter 
and son were excluded ihmx rnpondent board's high school and mid- 
dle school based on the conduaion of the superinUndent that thi? 
were no longer residenU of the district In December i984,petiUoner 
commenced an action In the United SUtes District Court for the 
Southern District of N««r Ifitrk against the Commissioner of Educa^ 
tion as welluagainairupoDdantsiathis appeal Pursnantioastipu. 
htion between petitloBar and the kfcal defendants in that action, pe^ 
titioaer^ difldrea'ivwrTtaaBiitttd to their schools in the I>brt 
ChesterSjnUBionnM ffahoel District on December 17, 1984.pend- 
ringadeterminationofthiaappitL • •. ~. v. 

:;£eforerevlswingth«m«ritaorth:a appeal, it isnec^^ 
severe] Iprecedural isso^'RMlKmdcBts contend that this appeal 
should be <Bsmisse4 •» untimely. >lBe« it was not eommeaccd'withiu 
SO d^ of the decision ebpptfiiMil of, as required Begolatians of 
the Comminioner of Education U75.16. lt?spondents allege thatpe- 
titioner had been advised at the beginning of the 1984-85 sdwdyear 
that her duldrenweiiUjMtislnlMfromschodbasedra 
iZMidengr in the distxict^hutpttitioMr did not commence this ^»eal 
ymtilRbrwiyl9,198&^^^-^^^Av^^ 
^r* If petitioner^ OOAan, ax«ibimd"telMrMidratso^ 
Rye Union Free School District^ they have the right to attend the 
-sdiools of that distnct mitil thigr obtain a diploma or readi the ue of 
21 years (E*lae L i32Q2ClX^ residents, they would be entitiedto 
roll in the schools of the district at may time during the xbod year, 
and. rxpon a denial of imdi orollment; petitioner could l^ing an ap! 
peal to the C or nmiii rio a «, la addition. tU stipulation entetcd into 
between petitionar>md nspondents In connection with petitionex's 
action brought in the United SUtes District Court for the SoBtheia 
District of Ntwlbrk provided, that an appeal to the Comndssianer of 
Education wouldbehron^Igrpetitionev-for a determination on the 
issue of residency. Under such drcumstances and in light of the &ct 
tL^t th^re is no showing that the delay has resulted in ai^pi^dice 
to respondents^ I will excuse petitioner's £dlure to commence this ap- 
peal within 30 days of the dates upon which she vras first informed 
that her cluldien would not le admitted to school Waiter rfTakealL 
23EdDeptRep475 a984X'-»-r:----' • T** 

Petitioner has requested that ^dedaratoiy ruling be issued porsn^ 
ant to State Administrative Procedtxre Act §204 that any student who 
becomes homeless and Is placed in emergency living quartern in an- 
other school district continues to be a resident of the school district m 
which he attended at the time he became homeless. SUte Adndni^tra- 
tive Procedure Act §204 provides in pertinent part as follows: 
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On petition of aaor poMip aiqr •pmqr majr issoe a de^- 
atoiynilingwiOinqptdtofbaappIkabiUty ,< 
inroperty.orttitecrfKtocraqrr^ 
.7* byitlempha^addtd] .v^.^.*. : . .. I . 
Whether t6 adopt aymedamfirflie iHonce oTdedantaj ndings 
is within Oie diicnifan the 4nqr M alsQ SA?A 120^ 
g»«f^^ti^tlmi Ti«p«fftM«t WiMi^ Aii^ dtrlar atory 

nilinga: tiisciiasj^^ 
' rMorao^»fti89fqtpfiiriUa'6(8^^ 
aU homelesa ftiideiito|laealinteHV8nB7hoi^^ 
has not passed kgMatfctt'apedBaJ^r aiteaJpg tte ednratianal 
rii^ts ofsodi stttdcBta^lateateM tfsodllil^datlo^ 
dent has the H|^^toa|tndsdhodinIiis « W 
dence CEduc L jaa^BaejOi llitw mh a ll i M rf leddny are Adxed qtics^ 
tiont of law andj&d vhkh de'Mt Ind fhenselm fo geM*ral^ 
dedarmtions. Baiheii i^A rfiiaBitBie »bsC he mfcwtd infiyjdii- 
aHy to determine thestad nftMiI d w c a HardoptBycopri^ 
lead inevitably teacondarfM that dlhandesstttdtntsahoii^ 
required to zjrtvbn te 

th^ became honiiliis.lneirtAi rtirinnrtinrei/inrTi stadents are 

placed in teznponayhoai^arpeatj^^ 

rendering tnuportalimte that dlitEktholh impnctleil and mde- 

fagthei^uciiAionqfhmMlMi rTiillranpthereridtncecfsodt children 
ronttbe determined ma feieljf cawliaiUL : V^i^V^^V- 

Betitioner has dm leqpnted that a ftdl cfidtiidaiy hi^^ 
ceming the di^ntei ftda tUs appcaf he held pmsaant to State' 
Administrative BmeifaDe id ISOL Ebeefti^ fiie prnfidons cf that 
statute apply enfytopncaeSDcsfaiAidbadttendnatioQiire^ 
quired Isy law to he made ooi^ aftor an apportonfly 
(SAPA |102(3XIheJaiUidknflrthe*amminkD^ 
proceedings such as the fastant matter ii appdiate in natnri^ and 

evidentiary hearing he hdd QiaUtr ^flbnttt a Ambatk d ol. 93 
AD2d965,463NYS2d84a98a!)L Iv*^'. 

Concerning the mcvitscf tiiisqiped^pelftioncrcontendsti^ 
suant to Educatin Law 18201; mpcndgit hoard most cnntinne to 
educate herduldrcn,ah>mth^r an i ai nmtfdantsoftheJ«tri^ 
tioner further oontcnds^hathcrtenpovaiyhomdeamtss snd place- . 
ment in emergency hoo^ ontade flie hoondsxks cf the school die- * 
trict do not automaticalljczlingiddiharnaidcngr inthe £strict In 
support of those fontenticm^petithMar sBtgm that her primaiy com> 
munity ties are in rt^ondnt £stikt, hi that tfeiy iPcdL she is re-' 
quired to report to the IhpartBflnt cfSocid Seraoea located within 
that district for en »m»iptMj Vwimy jjiff^m^^ requests on 
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each xaek occasion that she be assisted in finding pennanent or emer- 
gency housing in the district. Bititioner also maintains that she has 
diligent^ atiempted to locate housing for herself in the district; 
spends all her time in "Part Chester, returning to whatever motel she 
is placed ia only to sleep; has submitted a housing application with 
the iPort Chester Bousing Authority; has received a certificate from a 
federal housing subsidy program lor housing In Bort Chester; has her 
mailing address in Bart Oicster; has txtensiv* family in Rtrt Ches-' 
ten and attends ^urcb in But Chester '^{'ii-rr^.Ci:::-.:^^:;;,.' •- ; 
^'fttitionHr further coatradsUat she has always expressed her in-' 
tent to maintain her residanqr in M Chester and has not indicated 
' in any wqr an intent to diaag* her resideace to any of the sdiool dis- 
tricts where tha motels in which she ^ h«: duldrMi have been 
placird are located^* ftirfher mafatains that the motel placements 
are temperaxy anddo niot indicfte im intent to esteblish residence in 
the sduMldisfa^ctoln which sn^oiotelsara located, f: . . " " 
: if lieqpondenii omtend that^ pursuant to Education Law 1^02. re> 
spondent board is obligated to edueato only those persons who are 
residents of the district and ^petitioner and her children are no 
: longer residents ofthe dMiic( and not entitled to be educated in its 
.schooLi without tIieVa(;^ai^'af ^timJte^ f^irther contend 
ifhMt the edna^'of penras whojire not fcsidente of the district, 
such aspstitiaB«r]idiildrea»pIac^^ financial bvden on the~ 
■^district and thaj; ^jnce tiis TKntcliMter Coiijinty Department ofSodal 
Serviceshat aiwined the'riM$onsibility of placing petitioner and her ' 
children teo^tnraiy housing throughout Westchester County, that 
depirtineatdhonldalso usame the cost of tuitionfw petitioned 

^„Educati(m Law §3202CU prorides in part, "A person over five iimd 
under twenty-ona years of age who has not received a high school di- ' 
ploma is entitled to attend the public tduxtU maintained in the dis^ 
trict in whidx such person tesidM without the payment of tuition.* 
The purpose of thatstetute is tolimit the obligation of school districts 
.to provide tiutbn-ft«e education, with exceptions not relevant here, to 
rtudents whose parente or legal guardians reside within the district 
(J^atter ofBd of Ed u Allen etaL,29 AD2d 24, 28, 285 NYS2d 487 
(1967). As was steted in Matter of Conine (9 Ed Dept Rep 32, 33 (1969): 
... The general rule esteUished by Education Law §3202 is 
clearly indicated in the heading of that section: "Public 
• . schoolsfreet</residentpupils;tuitionfrom nonresident pu- 
• pils." TIm Legislature recognized that under certain dr- 
. cu m stan ce s exceptions should be made to this liilei But, 
unless appellant proves that the children are residents of 
respondent school district or come within one of the excep- 
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- t.* tioDstothe geoeralnle^tilMymBoteBtiUe^ • 

tion In thfa district "«ivwi.*-tV"« r**r>r "7 f.V? • 
It is well settled that axesdoiceit sot lost imUI anobiff zc^enceis 
established throu^ both bteot and adioii eiqireainKsadi inteat 

id. 268 aSTS); lfaakr<^Qg^B&^ 

'me Indicates thatpettBcnerj w e juB tatoleaw 

ofdixumstaiicesliqrabaiiercaB^ 

implied aiqr intcatkn afabmao^iv Wmfi^^ or 
aogr intention of etfaHMifagii seddoin fa'anoUier &tiid. Ihitil 
siich an intent iaeivRMdcramWiBlana tolwa^^ 
tioner and her cUl^hmBotkatadr4(afaB|Bik^denb -f the 
FtatChester^Bytpb^ 

dren are euxTentlylioiade^Mafl>Ajw y M t %hi y ji i « i j ti ^^ 

a motel btempoflujilfaBpanay a^^ 

tablishment ofaiedfkMjb'ChaArtifctia^ 

lis located or the a Ti a ndnm i ii iii i it' cf a penameBt rMSdeate Qfegfer of 

.;Hod;rOt7jt;Be^j^e^;te^^ 

ioBTentlj anaidatarnqpdBaA^rt&Caai WddUm 
vtledto attua itsSdmb'wal&iaiU 
-^Ii\ttitiolS^i3so^i^i&7^^^ 

rhef jauldrro'^ m^^mS i p 'i^aam te nake'iy ftr the tiiM 
ith^ have been o^iidcd fin^^^ 

suggest the'miunieriB winding •*w^rtiffniin^tW- 
pnivided. Asno(edinlU^(^^ 

. tioner liai £uled tolkafcKA axjf 

■i any other fonn «f coBipMa ata y edncaKoa anJdte'grierad. - ^' 

OlSEQSENTINDICfflED/ ■ ' 

'Willis to the sdbobb of tlieBvtl^^ 
trictwithoutpfljmeDioftiiffionri-^«- 

*• ;* V ^•J^'t^-'^A^- 1 »* 
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DEPARTMENT OF EDUCATION 
STATE OF NEW YORK 



MARY RICHARDS, on behalf of herself and 
her minor children, 
ELAINE WILLIS and DAVID WILLIS , 

Petitioner I 

-against- 

BOARD OF EDUCATION OF UNION FREE SCHOOL 
DISTRICT NUMBER FOUR, Town of Rye, 
Westchester County, New York; 

HARRY H. MIX, as Superintendent of the 
Port Chester Schools, Union Free 
School District Number Four; 

ANTHONY NAPOLI, as Principal of the 
Port Chester High School; and 

RICHARD DE BUONO, as Principal of 
the Port Chester Middle School, 

Respondents* 
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Karen Nbrlander, Esq., Of Counsel 

172 South Broadway 

White Plains, New York 10605 
Tel: (914) 948-^5600 

Attorneys for Petitioner 
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TASLE OF coirrms 



PRELIMINARY STATEMENT 

FACTS 

ARGUMENT 

ponrr i 

PETITIONER CONTINUES TO BE A 
RESIDENT OF RESPONDENTS' 
SCHOOL DISTRICT AND HER CHILDREN 
ARE ENTITLED TO ATTEND ITS SCHOOLS 
DNDER SECTION 3202 OF THE EDUCATION 
LAW, DESPITE THEIR TEMPORARY 
"HOMELESSNESS", BECAUSE SHE DID 
NOT ABANDON HER PORT CHESTER 
RESIDENCY, AND BECAUSE RESPONDENTS 
FAILED TO SHOW THAT SHE ESTABLISHED 
A RESIDENCE ELSEWHERE 

POINT II 

"HOMELESS" PERSONS CONTINUE TO 
BE RESIDENTS OF THE SCHOOL DISTRICT 
IN WHICH THEY LAST ATTENDED SCHOOL 
UNLESS THE DISTRICT CAN ESTABLISH 
BY CLEAR AND CONVINCING PROOF THAT 
THEY ABANDONED THEIR RESIDENCY IN 
THE DISTRICT AND ESTABLISHED A NEW 
RESIDENCE ELSEWHERE 

ponrr iii 

STATE POLICY r SOUND EDUCATIONAL 
PRACTICES, AND THE BEST INTERESTS 
OF CHILDREN ALL REQUIRE CONTINUITY 
IN THE EDUCATION OF HOMELESS 
CHILDREN 

POINT 17 

DECLARATORY RELIEF SHOULD 
BE GRANTED TO GIVE GUIDANCE 
TO LOCAL DISTRICTS FACE'J 
WITH THE PROBLEM OF 
DETERMINING THE RESIDENCY 
OF "HOMELESS" PERSONS AND 
TO PROTECT THE EDUCATIONAL 
INTEREST^ OF "HOMELESS" PUPILS 

COHCLOSION 
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PRELIMINARY STATEMENT 
This proceeding is brought pursuant to S3 10 of the New 
York Education Law and the Regulations of the New York State 
Commissioner of Education* 8 NYCRR SS275, 276, to review the 
respondents'^ decision to exclude petitioner Mary Richards' 
children from continued attendance at the Port Chester Schools 
on the ground of alleged non-residency. Petitioner and her 
children are "homeless** recipients of public assistance who 
have been lodged by the Westchester County Department of Social 
Services in emergency housing accommodations, including hotels 
and motels outside the respondents* school district*. 

The respondent school officials determined in September 
and October of 1984 that the petitioner Mary Richards and two 
of her school age children, Elaine and David Willi-s, no longer 
were residents of their district. As a result, Elaine was excluded 
from the ninth grade of the Port Chester High School in September, 
1984, and David was excluded from the Port Chester Middle School 
in October, 1984. 

At no time was petitioner Richards given adequate, detailed 
written notice of the factual and legal basis for the determination 
nor was she afforde<^ notice ot an opportunity for a hearing 
prior to the exclusion. On December 7, 1984, petitioner comenced 
an action in the United States District Court, Southern District 

^The respondents are the Board of Education of Union Free School 
District Number 4, Rye Neck, New York; Henry H. Mix, Superintendent 
of the Port Chester Schools; Anthony Napoli, Principal of the 
Port Chester High School; and Richard De Buono, Principal of 
the Port Chester Middle School. 
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of Hew York, pursuant to 42 U.S.C. 1983, alleging, inter alia . 

that the respondents* failure to provide detailed notice in 

writing of the non--residency determinations and an opportunity 

for a hearing on the issue of residency prior to the termination 

of instruction was in violation of the Due Process Clause of 

2 

the Fourteenth Amendment to the United States Constitution.^ 

In the federal action, the parties to this proceeding stipulated 

to readmit the petitioner's children to the Port Chester Schools 

pending a decision by the Commissioner pursuant to Section 310 

• • 3 

of the Education Law on the residency of the petitioners.^ 
The stipulation is without prejudice to the respondents* contention 
that petitioner is not a resident; it is also without prejudice 
to pet itioner 's contentions that termination of instruction 
should not have occurred without adequate written notice and 
an opportunity for a prior hearing, and that the Commissioner's 
S310 proceeding, because of its timing ^'nd the procedural burden 
placed on petitioner* did not provide a meaningful opportunity 
for a hearing prior to the termination.^ Petitioner expressly 
reserves her federal claims for determination by the federal 
court. 

The central issue presented in this proceeding is whether 
children of a school district who become "homeless," and are 

^ RTgWd^ V, Ambach > (S.D.N.Y. 84 Civ. 8806 (LPG)). 

^The stipulation, "so ordered" by the federal court on January 

11» 1985, is annexed to this brief as Appendix "A." 

*See Hall V, Ohla> F.Supp. , 18 Clearinghouse Review 167, 

No. 36,367 (D. Conn. No. B-80-407, Feb. 24, 1984) (Alleged 
nonresident, students entitled to pre-expulsion notice and hearing)- 
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lodged outside the school district in emergency housing by the 
Department of Social Services, continue to be entitled to attend 
the district's schools. This brief is respectfully submitted 
in support of petitioner's claim that , despite her family's 
current "homelessness she and her children continue to be 
residents of Fort Chester entitled under Section 3202 of the 
New York Education Law to attend the respondents' schools without 
the payment of tuition. 



3 
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PACTS 



Petitioner Mary Richards is the ©other of Elaine and David 
Willis, aged 15 and 14, respectively.^ In the Spring of 1984, 
Elaine completed the eighth grade in the respondents' Middle 
School. David, a ha.idicapped child in an ungraded curriculum, 
also completed his school year at the Middle School.* It is 
undisputed that the petitioner and her children were residents 
of the respondents' school district at that time. 

In the spring of 1984, petitioner and her children were 
residing at 78 Purdy Avenue* Port Chester, New York. At that 
time it became necessary for them to leave the apartment because 
of hazardous and substandard conditions. As a result of the 
loss of the apartment, petitioner and her family became homeless.^ 

Since that time, they have been lodged temporarily by the 
Westchester County Department of Social Services at the following 
locations: 



a) an emergency shelter for homeless people in Port 



Chester; 



b) the Sheraton Hotel in New Rochelle, New York; 

c) the Peekskill Motor Inn in Peekskill, New York; 

d) White Plains Valley Inn in White Plains, New York; 
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e) the Mamaroneck Motel in Mamaroneck, New York; 

f) the Larchmont Motel in Larchmont, New York; 

g) the Elnsford Motel in Elmsford, New York.^ 



Since the 1984-85 school year began, petitioner and her children 
have been lodged in six hotels and motels in five different 
school districts 

In early September, 1984, petitioner went to the Port Chester 
High School to enroll her daughter Elaine in the ninth grade. 
Elaine had finished the Middle School in June, and it would 
have been her first day of high school. Petitioner had received 
a bus pass in the mail for transportation for Elaine. While 
attempting to enroll for classes at the high school, petitioner 
was told by respondent Napoli, the high school principal, that 
Elaine could not attend because she was no longer a resident 
of Port Chester. Petitioner was not given any notice in writing 
of this determination Ly the principal. Nor was petitioner 
advised of the school district in which she resided. As a 
result of the determination and respondent Napoli 's refusal 
to admit her, Elaine could not attend high school, even though 
she is under sixteen years of age, is not a high school graduate, 
and is subject to the compulsory education law.^^ 



"Verified Petition. S20. 

^Verified Petition. S26. There are more than forty school districts 
in close proximity in Westchester County. 
{^Verified Putition. SS 10.11. 

^ ^Verified it ton > §12. See N.Y. Education Law §3205(1). 
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Peticioner's son David began the Fall 1984 term at the 

Port Chester Middle School. David is a student with handicapping 

conditions and the Port Chester Committee on the Handicapped 

had developed a special educational program for him. In September, 

petitioner was advised orally by the Middle School principal, 

respondent De Buono, that there was a question regarding residency 

because petitioner's family was living outside the school district 

12 

at the Larchmont Motel . Pet it ionex asked her caseworker at 
the Westchester County Department of Social Services to assist 
b^r in clarifying the que-^tions raised by the school district 
regarding her residency, lu response to that request, the caseworker 
wrote a letter dated September 21, 1984 to respmdent Mix explaining 
the temporary and emergency nature of petitioner's -placement 
in different coxanunities outside the school district, detailing 
petitioner's ties to Port Chester and explaining that the Westchester 
County Department of Social Services authorized cab fare specific- 
ally to ensure that the children's education in Port Chester 
would not be interrupted by their housing crisis. David 
attended school until Friday, October 19, 1984 when petitioner 
received a letter from respondent Mix on that date in which 
be stated: 



^-^erified Petition, §§13, 14. 

Verified Petition Sl5. A copy of the September 21, 1984 It.ter 
from the caseworker to respondent Mix is attached to this brief 
as Appendix''"B." 



"[blecause you are not a permanent resident of Port 
Chester, it will not be possible for David to continue 
his schooling in Port Chester ... .Effect r^e Monday, 
October 22, 1984, it will be necessary fur you to 
register your child in the school district in which 
vou presently reside." 



Thus Elaine and David were expelled from respondents* schools 

. for alleged non-residency, and as a result could not attend 

school. Petitioner maintains she is still a resident of Port 

Chester; that her children should continue to be educated in 

the Port Chester schools because she has not abandoned her Port 

Chester residency during her family's temporary ''homelessneiis;" 

that she has not established a new residence during her family's 

sojourns outside the district in emergency housing accommodations 

provided by the Westchester County Department of Social Services, 

and that respondents have failed to prove by clear and convincing 

evidence that she has established a residence elsewhere. 

The evidence concerning pet itioner's continued residency 

in Port Chester includes the following: 

!• letitionar has steadfastly maintained that Port Chester 
is her home* 

Petitioner and her children spend all their time in 
Port Chester except for sleeping in the motel. They 



ified Petition ! 516. A copy of the letter from Superintendent 
Mix is attached to this brief as Appendix '*C". The Superxntendent 
did not make a finding that petitioner had established a oew 
residence in any particular district, nor did be state the factual 
and legal basi^ for ais decision, nor di4 he give written notice 
to petitioner of any opportunity for a hearing prior to David's 
expulsion. 



do all their shopping in Port Chester and receive 
their mail there. Petitioner continues to be a cecbcr 
of her church in Port Chester 

II. Petitioner steadfastly maintains that her intent is 
to continue to remain a resident of Fort Chester. 

Petitioner continues diligently to search 
for permanent housing in Port Chester. 
She has a p .nding housing application with 
the Port Chester Housing Authority and has 
secured a Section 8 certificate (a federal 
housing subsidy program) for Port Chester. 
Additionally, petitioner arranged for trans- 
portation with the Westchester County Department 
of Social Services to ensure that her children 
continued to attend school in Port Chester .^^ 

III. Petitioner's presence in vu>tels and other emergency 
accommodations do not establish a nev residence « . * 

-Since petitioner became homeless she his 

stayed in s ix d if f erent ho tels and mo tels 

and an emergency shelter in seven different 
18 

communit les 



"Verified P^titinn. 5§31, 32, 36, 37, 38, 39,41. When respondent 
Mix notified petitioner of the decision to expel David for non- 
residency, he scat the letter to petitioner at the Port Chester 
address of a relative. See Exhibit "C" to Verified Petition. 

{^Verified Vptirinn. 32,33,34,35. 
|;^Verified Pi^titii^n. $15. 
^^Verifjgd VPtitinn. S§ 20, 26. 
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-The physical characteristics of the motels and hotels 
do not evidence a homelike atmosphere 
-There are no cooking facilities.^*^ 
*There is no room in the motel to store 
the family's clothing and personal possessions.^^ 
-The cost of the motel is approximately 
$2,400 per month, which i^ paid by the Department 
of Social Services • 
Petitioner's situation is not unique. In Westchester County, 
the Department of Social Services provided emergency bousing 
in 1984 to 2,629 homeless families .^-^ In the Fall of 1984, 
at the time that petitioner's children were expelled for 
non-residency, the Westchester County Department of Social Services 
was bousing 340 families with 697 children in emergency 
accommodations.^^ Homeless school aged children in Westchester 
County, temporarily placed outside their school districts thus 
are faced with the threat of expulsion from their home school 
districts due to the district's allegations of non-residency.^^ 
At the present time, "[t]be department [Westchester County 



^^Verified Pet it ion > §24. 
22^ 

Verified Petition * S23. In contrast, the ordinary monthly rent 
allowance for a heated apartment in Westchester County for 
petitioner's family would be $301. 18 NYCRR Part 352.3. 
"V-^rkers With the Homeless Call Shelters a Poor Stop Gap," 
N.Y. Times > Westchester Section, Dec. 16, 1984. A copy of 
this article is attached to this brief as Appendix D. 

^.etter from Hary Glass, Director of Income Maintenance, Westchester 
County Department of Social Services, dated January 16, 1985. 
^ copy of the letter is attached to this brief as Appendix **E**. 

See Affirmation of Karen Norlander in support of Verified Petition. 
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Department of Social Services] puts up about 1,000 people each 
night in shelters, motels, hotels and apartments that are available 



on a temporary basis. 



^"In the Dead of Winter, Decent Apartments at Affordable Prices 
are Nearly Impossible to Find." Gannett Westchester NevDaoers > 
February 6, 1985. 

10 
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ARGr*«ENr 

pom i 

PETITIONEK CONTIiniES TO BF A RESIDEITI OF RESPONDEifTS * 
SCHOOL DISTRICT AIID HER CHUDRBH ASS BHTITLED TO ATTEND 
ITS SCHOOLS DSDER SECTION 3202 OF THE EDUCATION lAV, 
DESPITE THEIR TEMPORARY "HOMELESSNESS," BECAUSE SHE 
DID ROT ABANDON HER PORT CHESTER RSSIDENC7, AND BECAUSE 
RESPONDENTS FAILED TO SHOW THAT SHE ESTABLISHED A 
RESIDENCE ELSEWHERE 

Petitioner contends that respondents' school district has 
the responsibility under Section 3202 of the New York Education 

to cont iuue to educate ter children because she remains 
a legal resident of the district* Her family's temporary "hojieless- 
ness" and placement in emergency housing outside the boundaries 
of tte school district do not automatically extinguish their 
residency in respondents'* district, and respondents have not 
met their burden of proving that she established a new residence 
elsewhere. 

The central issue in this appeal is which of several school 
districts has the responsibility to educate petitioner's children. 
Is it the school district in which they were atvtending school 
when they became homeless? Or, is it the school district in 
which they happen to be temporarily lodged at the time? 
Consideration of traditional principles of residency, state 
policy, f/ound educational policy and the beat interests of children 
all lead to the conclusion that the district in which the children 
last attended school continues to have the legal responsibility 
to educite them, 

n 
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The xesidency standard for admission to the public schools 
is set forth in the Education Lav as follows: 

A person over five and under twenty one 
years of age is entitled to attend the public 
school maintained in the district in which 
such person resides without the payment 
of tuition. N.Y. Education Law i3202(l} ,27 

Both Elaine and David are subject to the compulsory education 
law, which contains a parallel residency requirement : evevy 
minor between six aud sixteen years of age must "attend { school] 
regulsrly as prescribed vhere he resides... N.Y. Education 
Isw, $3210(1). [Emphasis added]. 

In Matter of Galick> 37 St. Dept. Rep. 15, 17 (l927), the 
Commissioner defii;ed residence as a "fixed and permanent abode" 
as distinguished from "a mere temporary locality of existence." 
It is undisputed that at the time petitioner became homeless 
her "fixed and permanent abode" was Port Chester, New York,, 
and her children were attending the schools in the respondents' 
school districts 

To determine which school district is responsible for educating 
petitionei's children, the inquiry must focus on whether petitioner 
abandoned her residency in Port Chester and established another 

27 • 

This legislation implements the right to an education that is 
guaranteed to the petitioner's children under the State Constitution, 
which provides for "the maintenance and support of a system 
of free, common schools, wherein all the children of thiw state 
may be educated." W.Y. Constitution Art XI , (Emphasis added). 

^^e residence of children living with a parent is that of the 
parent. Cf., Matter nf Takeall. 23 EJ. Dept. Rep. (No. 11286, 
June 1, 1984); Matter of Staulcun , 20 Ed. Dept. Rep. 11 (1980); 
Matter of Tiger> 16 Ed. Dept. Rep. 178 (1977). 

12 
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residence elsewhere since the time she and her family became 
"homeless." See , Matter of Hodee , 27 St. Dept. Rep. 690, 692 
(1922); Matter of Buglione. 14 Ed. Dept. Hep. 220, 223 (1975). 

To make these determinations whether residency has been 
abandoned and a new one gained in another district, the Commissioner 
has applied the following tests: 

— Conmunity contacts: Does the person maintain 
^'sufficient actual contacts" in the district in which 
he claims residency? Matter of Stewart . 21 Ed> Dept. Rep. 
160, 162 (1981); Matter of Takeall . 23 Ed. Dept. Rep. 
(No. 11286, June 1, 1984); Matter of Lundborg> 12 
Ed. Dept. Rep. 268.(1973). 

~ Hatnre of Abode: Is the location where the person 
is currently living of a permanent nature, or is it 
merely i "temporary locality of existence"? Matter 
of Galick > 37 St. Dept. Rep. 15, 17 (1927); Matter 
of Van Curran, 18 Ed. Dept. Rep. 523, 524 (1979). 

— Express intent: What is the individual's expressed 
"intent or desire?" Matter of Handicapped Individual. 

20 Ed. Dept. Rep. 453, 454 (1981). Does the person state 
an intention to make the location where he is living a 
home, a fixed and permanent ab^ le? Matter of Galick > supra . 
Matter of Wadas. 21 Ed. Dept. Rep. 577, 579 (1982). 

— Reason for being outside the school district: 
For what purpose is the person residing at the present 
location? Matter of Buglione . 14 Ed. Dept. Rep. 220, 

13 
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223 (197 5); Matter of Fitchner , 22 Ed. Dept. Rep. 
119, 120 (1982). 

Furthermore, in making residency decisions, physical presence 

or absence from the school district is not determinative. Mere 

physical presence in a school district does not necessarily 

29 

mean that one is a resident there. As the Commissioner observed: 

"[From the fact that a person establishes] living 
quarters for herself and her children at [a] new 
address, it does not follow that she has established 
a new legal domicile there....** Matter of Fenton 
15 Ed. Dept. Rep. 101, 103 (1975). 

Similarly, physical absence from a district does not necessarily 

mean that one's residency there has been abandoned. As the 

Commissioner stated: 

Temporary absence from a district ... does 

not... constitute the establishment of a 

residence in the district [of temporary abode]. 

Matter of Hodge , 27 St. Dept. Sep. 690, 692 (1922). 



For a college student to establish residence at a dormitory 
in order to register to vote, the Court of Appeals held that 
"...physical presence, without more, naturally and by constitutional 
mandate... is deemed evidence merely of an intention to reside 
temporarily...." Palla v. Suffolk Co. Board of Elections ^ 31 
N.Y.2d 36, 47-48. At the same time, the Court emphasized that 
it is poss ible for the student to establish a new res idence 
in the college community but ".. .the intention to change [residence] 
is not alone sufficient. It must exist, but must concur with 
and be manifested by resultant acts which are independent of 

the presence as a student in the new locality " Palla v. Suffolk 

County Board of Elect ions > Id* citing Matter of Goodman , 146 
N.Y. 284, 288, (1895). "Mere change of residence although continued 
for a long time does not effect a change of domicile.... There 
must be a present, definite and honest purpose to give up the 
old and take up the new place...." Matter of Nevcotnb, 192 N.Y. 238, 
250-251 (1908). 

y 14 
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A. 

Petit ioner ' s Cont isued Commonity Contacts » 
Express Intent, The Reasons for her 
"Hoaelessness,** And the Temporary Nature 
of Her Eaergencj Housing Outside the District 
Demonstrate That She Neither Abandoned Her 
Port Chester Residency Nor Established a 
New Residence in Any Other District 

!• Petitioner Did Hot Abandon Residency in Port Chi>st;pr 

When the facts of this case are examined in light of the 

tests set forth above , there is no evidence that pet it ioner 

abandoned her residency in Port Chester when she became homeless 

and was lodged outside the district in emergency housing at 

the expense of the Department of Social Services. in fact, 

every indicator points to the contrary ^tonclusion. 

a* Petitioner contisnes to maintain sufficient 

commnnity ties in respondent's school district. 

Notwithstanding the loss of her apartment, petitioner and 

her children's primary ties remain in the Port Chester community. 

Petitioner return; to Port Chester regularly in search of permanent 

housing. She continues to do her marketing there, receives 

mail there, continues to be a member of her church there, and 

.isits family and friends there almost daily. Petitioner's 

waking hours usually are spent in Port Chester, while the motel 

room merely provides her, her children and her grandchild with 

beds in which to sleep each night and shelter from the elements. 

As a recipient of public assistance, the petitioner does 

not have the typical documentary indicators of rssidence, such 

as motor vehicle registration, driver's license, lease, title 

15 
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to real property, but the qualitative nature of her continued 

contacts with the Port Chester comnunity is much stronger and 

more indicative of residence than such documentation, which 

can easily be obtained by persons of financial means. Her continued 

community ties to Port Chester militate against any finding 

that she intended to abandon her residency during her housing 

crisis. Thus petitioner has demonstrated "sufficient actual 

contacts," Matter of Srwart. 21 Ed. Dept. lep. 160, 162 (1981), 

to show that she remains a Port Chester resident. Matter of 

T^k&all, 23 Ed. Dept. Rep. (No. 11286, June 1, 1984). 

Petitioner's express intent is to continue to 
remain a resident of Port Chester. 

Petitioner's consistent, stated intention is to remain 

a resident of Port Chester. While not always determinative 

of residency, the stated intention of an individual is clearly 

relevant. S^fi., Matter of Callahan . 10 Ed. Dept. Re?. 66, 67' 

(I970)(person "stated" he was maintaining a residence). Petitioner's 

intention to remain in Port Chester is demonstrated by her continuous 

search for housing there. Her intent is also exemplified by 

the fact that she immediately sought the assistance of the 

Westchester County Department of Social Services to provide 

tr sportation to ensure that her children continued to attend 

school in Port Chester. In addition, she obtained the assistance 

of the Department of Social Services when David's residency 

was challenged by the Fort Chester officials in September, 198^, 

These efforts were frustrated only by respondents, who refused 

to admit Elaine to the high school and later expelled David 

16 
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for ^.lleged non-residency. 

2. The Placeinent of Petitioner's Homeless Family in Emergency 
Housing Accoia&odations Does Rot Establish A Hev Residence 

Because "a residence once established is deemed to continue 

until another residence is gained," Matter of ^r^d^t^^ 27 St. 

Dept. Rep. 691, 692 (1922), it is also necessary to consider 

whether petitioner established residency elsewhere. 

Petitioner's case demonstrates no intent to establish 
a new residence. 

Petitioner never established another residence "through 

intent [orl action expressing such intent." Matter of Callahan . 

10 Ed. Dept. Rep. 66, 67 (1970); Matter of Stwart , 21 Ed. 

Dept. Rep. 160, 162, citinit Matter of Gladwin v, Povgr, 21 AD2d 

665, aff 14 N.Y.2d 771 (1964). After petitionet was forced 

to leave her apartment in Port Chester due to substandard, hazardous 

conditions, that made it uninhabitable, she and her family have. 

been lodged in an emergency shelter in Port Chester and in six 

different hotels and motels in at least five different school 

districts. An emergency shelter or a motel room intended for 

the placement of the homeless is temporary by its very nature. 

To suggest that a homeless family's placement in a motel room 

or emergency shelter automatically creates a residence there, 

is anomalous. The motel is a "mere temporary locality of existence," 

Matter of Caligk. 37 St. Dept. Rep. 15, 17 (1927) which hardly 

can be characterized as a "fixed and permanent abode," ibid .^^ 

30 

The monthly rental at the current motel is $2400 as opposed 
to her rental allowance from the Westchester County Department 
of Social Service;^ of $301 per month. 18 NYCBR 5352.3. 

17 
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Any assertion by respondents that petitioner became a resident 
of any of the school districts where they were temporarily housed 
in motel rooms is unsupported by the facts of this case,^^ 



b. 



The nature of the abode and petitioner's reason 
for being there demonstrate no intent to establish 
residency vbere the emergency boosing accommodations 
are located. 



The life of petitioner's family in bleak hotel and motel 
rooms hardly can be considered the making of a new home,- a legal 
residence consistent with the principle that "[al home is a 
dwelling place of a person, distinguished from other dwelling**? laces 
of that person by the intimacy of the relationship between the 
person and the place...." Texas v Florida , 306 U.S. 398, 413 
(1938) citing Restateme nt of Conflict of Laws , 513. Because 
the motel room merely provides a place to sleep for this "homeless" 
family and nothing more, there has been no act or intention 



Cf Vaughn v. Board of Education. 64 M.2^ 60 (Sup. Ct. Nassau 
Co. 1970). The Vaughn petitioners were living in the housing 
quarters of a former air force base, with no intent to reside 
elsewhere. They "had no other residence," id. , at 62. 

For a description of motel life for public assistance families 
in Westchester County , see "Nomads of Westchester, Gannett 
W^atehiist^r Newspapers, May 23, 1983, and "Motel Life is Hell," 
Gannett Westchester Newspapers > January 6, 1985. 
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on the part of petitioner to establish a new residence since 

33 

she lost her housing in Fort Chester. 

3. Mere Lack of An Address in Port Chester 
Does Not necessarily Mean That Petitioner 
Has Abandoned Port Chester to Establish 
a Permanent Residence in Another District 

Respondents' contention th^t petitioner is no longer a 

resident of their school district appears to have been based 

on the fact that petitioner cannot point to a present address 

of her own there. However, the lack of a specific address in 

^ rt Chester cannot be controlling in reaching a decision that 

petitioner is no longer a resident. A person's absence from 

a locality does not by itself change that person's residence. 

Hatter of Nevconb , 192 N.Y. 238, 250-251 (1908); Matter of Hodgg. 

27 St. Dept. Rep. 690-692 (1922). And the Commissioner has 

recognized that "a residence is not lost until another residence 

is established through both intent and action expressing such 

intent." Matter of Stewart s 21 Ed. Dept. Rep. 160-162 (I98l), 

citing Matter of Gladwin v. Power . 21 A.D.2d 665, aff 'd 14 lI,Y.2d 

771 (1964); Matter of Buglione. 14 Ed. Dept. Rep. 220, 223 

(1975); Matter of Callahan . 10 Ed. Dept. Rep. 66, 67 (1970). 

Although the Richards family may lack a specific address in 



"[in making residency determinations] more regard is ... given 
to the test of whether the place of habitation is the permanent 
home of a person with the range of sentiment, feeling and permanent 
association with it." In Re Bourne's Estate, 181 Misc. 238, 
246 (1943), aff 'd 267 App. Div. 876, aff 'd , 293 N.Y. 785 (1944), 
citing Matter of B<>niagin's Estate, 176 Misc. 518, 533, aff 'd 
263 App. Div. 981, aff 'd 289 N.Y. 554 (1942). 
/' 
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Port Chester, there U no evidence that they have established 
a residence elsewhere 

In sum, petitioner's continued community ties to I.rt Chester, 
hev stated intent and actions expressing her intent to maintain 
her residency in Port Chester, as well as the very transient 
nature of th^ family's emergency housing accommodations, clearly 
establish that petitioner neither abandoned her residency in 
Port Chester nor established residency elsewhere. 



^he New York Court of Appeals has held that "...a bird of passage, 
a traveler who had not as yet .. .selected a new domici!-* by choice.. ." 
renained a resident of her last permanent domicile. In re Johnson's 
Eiii. 259 App. Div. 290, 291 (1940), aff 'd. 84 N.Y. 733 (1940). 
Sin:e it is undisputed that at the time petitioner became "homeless," 
fihf. was a legal resident of Port Chester and her children wsre 
ictending school there, her sojourns to emergency accomodations 
in other communities could not have affected her r^^sidency* 
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?oiirr II 

•HOMELESS" PERSONS COHTIHOE TO BE RESIDENIS 
OP TBE SCHOC- DISTRICT 15 WHICH THEY lAST 
ATTEMDED SCHOOL USLSSS THE DISTRICT CAN 
ESTA BLISH BY CLEAR AHD CORVIHCDiG PROOF 
THAT THEY ABANDONED THEIR RBSIDEHCY IN 
THE DISTRICT AHD ESTABLISHED A HEW RESIDENCE 
ELSEWHERE. 

Petitioner has demonstrated above that she continues to 
be a resident of Port Chester. Moreover, petitioner contends 
that it is the rgsogndgn^s who must shouldsr the burden of proof 
and demonstrate that she has taken up residence in another school 
district. 

The New York State Court of Appeals has held that "[tjhe 
existing domicile whether of origin or selection continues until 
a new one is acquired and the burden nf proof rPf^fs »>,nr, 
pgrtY vh9 gllgses 9 gtif l TlRf." Matter of V^^mmh ^ 192 H.Y. 238,- 
250 (1908). (Emphasis added). Thus, it is the rule in the state 
courts that "[t]he burden of proving a change in domicile is 
on Che party asserting the change.... The standard of cr^/^f 
In such cases is th^t ^vi' Hon,; , establishing surh a chapgp 

mugt; be c^ear ^j\d cgnv^^gjuR." Wilke v. Wilkp ^ 73 A.D.2d 915, 
916 C2d Dept 1980). Accord. Bodfi sh v. Galltnan . 50 A.D.2d 
A57, (3rd Dept. 1976)(Existing domicile continues until a new 
one is acquired and the burden of proof is upon the party who 
alleges a change); Vitro v. To^m of CarTngT . 433 F. Supp. HIT 
(S.D.N.-i. 1977). 
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The Commissioner has followed this rule in his proceedings. 
For example* the Commissioner has held: 

"The buide-: of establishing that [a school 
board member! was not in fact a resident 
of the district .. .rests with petitioner 
[the party alleging a change]." 

Matter of Callahan . 10 Ed. Dept. Rep. 66, 67 (1970). 

Respondents neither made a finding that petitioner's residence 

is in another district nor offered any evidence of a new residence. 

Despite all of the factors which establish petitioner's intent 

to remain a resident of Port Chester, respondent Mix told petitioner 

to register David in the school district ia which "[you] presently 

reside," without making "any determination as to th<* particular 

district in which petitioner allegedly had taken up a new reside- 
35 

nee. If the Superintendent was referring to one of the school 
districts where petitioner and her family were temporarily placed 
in a motel by the Department of Social Services, then clearly 
he was in error. In fact, petitioner's only "contacts" or "ties" 
to each of those school districts (of which there have been 
five to date) were that she and her family slept in motels there 
for a fortnight or so. Surely these are not "sufficient actual 
contacts," Matter of Stewart > 21 Ed. Dept. Rep. 160, 162 (1981) 
to establish residency. Accordingly, respondents have not met 
their burden of proof: they failed to show b> "clear and convincing 



en Elaine was excluded fron school in September, petitioners 
were staying at the Sheraton Hotel in the City of Hew Rochelle. 
When David was excluded, they were in the Larchnont Motel, in 
another district. As of this writing, petitioners are in the 
Elmsford Motel, in y^t another school district. 
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evidence," Wilke v> Vilke * suoni, that petitioners abandoned 
their- residency in Port Chester or established a residence in 
another school district since they became "homeless." 
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POINT III 

STATZ POLICY, SOUHD EDUCATIONAL PBACTIC2S, 
AND THE BEST INTERESTS OF CHILDREN ALL REQUIRE 
CONTINUITY IN THE EDUCATION OF HOMELESS CHILDKBN 

The resp-jndents ' determination was inconsistent with settled 
principles of the law of residency, as demonstrated above. 
Moreover, petitioner contends that any other result would be 
contrary to State policy, sound edacational practices, and the 
best educational interests of the needy petitioner's children. 

A. State Policy Favors Co«t^Tm |tT it. th^ Bjucatior. nf 
Poor. ■ 

State policy consistently seeks to reinforce stability 

and minimize the disruption and fragmentation of edacacicn for 

indigent children. The State Constitution, Article XVII, Section. 

1. provides that the "aid, care and support of the needy are 

public concerns," and Article XI provides that public education 

shall be "free." Both the Education law and Social Services 

law provide that "[plublic welfare off icials . ..shall furnish 

indigent children with suitable clothing, shoes, books, food' 

and other necessaries to enable them to an^ind [school] upon 

instruction,.. [as] required by law." N.Y. Educ^^ri^ n T.», J3209; 

y.Y. SqcUI Sqtvic^s lav . $397(1). In addition, the compulsory 

education law requires "regular" attendance of all children 

aged six to sixteen. N.Y. Educat ion Law, 53210, and the appointient 

of school attendance ciJicers to ensure that: 

• "Children shall nnt; stiffer th rough unn^r.. ^ga,-., 
failure to attend scho o l for anv cauat. 

' ' 24 
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whatsoever, it shall be the duty of each 
attendance teacher • • • to secure for every 
child his right to educational opportunities 
which will enable him to develop his fullest 
potentialities for educatiQn. p hysical, 
social and spiritual growth as individual 
end to provide for t-h^ school al^^nyt^^n^ 
of any nonattendant child in cooperation 
with school authorities, special school 
. services and community and social agencies. 

H.Y. ^dyqatiQT^ Ljw, 53213(1).. [Emphasis added]. Together, 

these statutory and Constitutional provisions emphasize the 

overriding policy of the State of New York to ensure that indigent 

children like petitioner's attend school regularly. 

Since abolition of the poorhouses, the Legislature has 

stipulated that public assistance to the needy shall, whenever 

possible, be provided to them "in their ot^n homes." N.Y.Soc^ 

S^rv. L^w, 5131. Thus the housing of families in emergency 

motels, hotels, and shelters stands out as a truly ex txaordinary 

situation. The New York State Department of Social Services, 

the agency responsible for the supervision of public assistance 

and care for the needy, has directed local Social Services 

Commissioners to provide emergency housing to "homeless" families 

with school age children only as a l£5t resott and in a wa- 

that will minimize any disruption of their education. The Social 

Services Commissioner has stated: 

The number of homeless persons in New York has increased 
dramatically in recent years. As a result, the Department 
is developing a comprehensive policy on the prevention 
of home^essness and the provision of temporary housing. 
This policy is designed to ensure that emergency housing 
placements are as brief as possible and uiniaize both 
the dislocation frov the homeless person's community 
and anj disruption to the client's life caused by 
such dislocation. [Emphasis added]. 
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ir * * * 

IV. REQUIRED ACTION 

A. Public Assistance. 
* * ^ * 

^. Types of Assistance to Homeless Fersons 
a. Whenever possible, districts are encouraged 
to place homeless persons in the temporary 
housing which is least likely to cause 
disruption in the life of the client, with 
particular attention to educational and 
commonity ties* 

N.Y.S> Department of Social Services. Administrative Directive 

83 ADM-47 (Sept. 29, 1983). [Emphasis added]. ^6 xhus. State 

policy discourages the uprooting of families from their homes, 

37 

communities and schools. In Westchester County, the local 
Department of Social Services is actively trying to maintain 
the continuity of Elaine and David's education in the Port Chester 
Schools, and is assisting petitioner in her search for another 
apartment in the district. Petitioner's family has been provided 
emergency housing outside the district only as a last resort. 

Respondents' effort to discontinue the education of petitioners' 
children in their home community was thus in contravention 'of 
veil established State policy. 



A copy of this Administrative Directive is attached to this 
brief as Appendix "F". 

The Court of Appeals in Freidervitzer v. Freidervitzer . 55 N.Y.2d 
89, 94 (1982), set forth a list of factors to be considered 
in determining the best interests of children in custody matters. 
The first and most important factor is the stability of the 
present living arrangement. 



' 171 



B. Sound Educational PolicY and The Best Interests of Weedy 
Children Require Continuity in Education 




ERIC 



As a matter of sound educational policy and the best educat- 
es 

ional interests of the children, ^ it tnakes no sense to shuttle 
pupils from the schools of one district to another simply because 
the location of temporary shelter is changed. Normal variations 
in school curriculae, particularly for a child like David whose 
placement is desi<^ned and monitored by a Committee on the Handic*- 
apped, would make it extremely difficult for such transient 
pupils to benefit at all from instruction. The lack of any 
consistency in their instruction would greatly enhance the likelihood 
of their falling behind It takes tiice for teachers to get 

to know individual students and their needs* Those who know 
the petitioner's children -best are the teachers of the Fort 
Chester Schools. Nor should the Commissioner ignore the social' 



The Commissioner has indicated that in some circumstances, even 
when a child is not a resident, the "best educational interests" 
of the child may require continuity in a course of study. See 
Matter of Buelione. 14 Ed. Dept. Rep. 220, 224 (1975). 

^Multiple transfers of children from school to school depending 
upon the location of temporary housing also discourage the "regular" 
attendance of children that is required under the compulsory 
education law. N.T» Education Law* 3210. See "Cruel Odyss »y 
of the Homeless Seeking a Bed»" New York Times, January 16, 
1985 , ("Constant moving" has forced homeless children in and 
• out of school) . A copy of this article is attached to this 
brief as Appendix "G". 



For a pupil whose educational program is tailored by a Committee 
on the Handicapped (COH), like David» it would be wasteful, 
impractical, and counterproductive to have new COH proceedings 
in each district to which a family is temporarily located. 
The time required for such COH reviews probably would lead to 
a child's not receiving the special education to which he is 
entitled. 





and psychological impact upon families who are disloc^.ted, even 

temporarily, by a housing crisis. For indigent, "homeless" 

children, it is the school, with familiar teachers and school 

friends, that provides the real stability and consistency they 

need to continue to grow socially and intellectually. As was 

recently observed: 

A child builds a liittle family in the classroom. .. • 
The teacher is the mother figure and the routines 
are familiar even down to the way the class lines 
up at the door. The student knows what to expect 
of the teacher and what the teacher expects of him 
or her. . . . 

Student mobility is seldom acknowledged as a problem 
by critics of the schools, but some experts suspect 
it is important in undermining the ability of youngsters 
from deprived backgrounds to build a solid foundation 
for learning. Unlike the children of corporate executives 
or military personnel, who may also endure frequent 
relocation, the children of the poor are less likely 
to be able to fall back on their families to cushion 
the impact. 

"Frequent Moves Affect Schoolwork," H>T. Times > Nov. 27, 1984. 

If respondents' position were adopted, petitioner's children 

would have attended at least five different schools since September 

1984. In each district, they would have been strangers to the 

teachers, strangers to their classmates, and s«:r<:ngers to the 

curriculum of each school. In sindlar circumstances, ic was 

recently observed; 

Inasmuch as the City [of New York] obviously has great 
difficulty in relocat ng a family [dislocated] by 
fire or eviction in its original neighborhood, attending 
the local achool remains one of the only stable links 
left to such a family, and if that family cannot be 



*^A copy of this article is annexed to this brief as Appendix 

28 



173 



i.e located near a school > the next best thing is to 
provide the wherewithal for the necessary travel. 

Fulton V. Krauskopf , _M.2d , N.Y.L.J. April 19, 1984, Page 

6, Col. 6. (Sup Ct. N.Y. Co., Greenfield^ J.)(£mphasis added). 

In this case, petitioner has maintained her strong community 

ties in Fort Chester, and the respondents* decision, if upheld, 

would only undermine her efforts to maintain her family's stability 

dur ing a t ime of enormous stress • As indicated in Fulton . 

transportation of the children is not an issue; it is the obligation 

of the Department of Social Services to make necessary transportation 

allowances for temporarily dislocated students to continue to 

attend their schools. N.Y. Education Law S3209; N.Y. Social 

Services Law , §397. In Westchester County, a recent consent 

decree in a casrj brought on behalf of "homeless" persons also 

provides that the Department of Social Services shall make trans*- 

portation allowances to enable students living temporarily out 



A copy of' Fulton v. Krauskopf , suora , is annexed to this brief 
as Appendix "I." 
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of a district to continue attending its schools. Thus the 



transportat ion difficulties occasioned by emergency relocations 

of the poor are being addressed in this case by the Department 

of Social Services and create no special hardship for the district 

of residence. And while the dislocation of families and the 

attendant inter-district transportation of students at the expense 

of the Department of Social Services may be less than ideal, 

and should be discouraged, the benefit to the children of continuity 

in their education far outweighs the inconvenience of transportation 
44 

m this case. Thus, as a matter of sound educational and 
administrative policy, petitioner's children should continue 
to attend the school in respondents' school district. To conclude 
otherwise only would enhance the likelihood of school failure. 



^-^ Ehlers v. Bates > (N.Y.Sup. Ct. Westchester Co. So. 10525/83)(consent' 
judgment entered Feb. U, 1984), 18 Clearinghouse Review 187, 
No* 36,187 (June, 198 r). The current Westchester County policy 
regarding transportation for ''homeless children provides: 

If a family cannot be placed within their community, 
and r esources normally available to them are not available 
at the location of their emergency placement, service 
workers should authorize the use of EAF [Emergency 
Assist iance to Families 1 to provide transportat ion 
(preferably public but, if unavailable, private) for 
children to attend school (if not provided by the 
school district)...' 
Westchester County DeT»art!nent of Social Services > Administrative 
Memorandum No. 578, "Emergency Housing," (January 24, 1984). 
A copy of this Administrative Memorandum is annexed to this 
brief as Appendix "J". 

The requirement that a Department of Social Services provide 
for transportation of pupils temporarily relocated out-of-district 
creates a fiscal and administrative incentive for the emergency 
housing of poor families in or near their di.^^trict of residence. 

^^one of the more than forty school districts in Westchester 
County is more than a 45 minute drive from another , and most 
situations would involve less travel time. 
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truancy and the decision to drop out of school altogether •^^ 
Accordingly, by following the established pr inc iples 
of residency law. State policy, and sound educational policy, 
the best educational interests of the children also are furthered. 

ponrc lY 

DECLASAT0R7 RELIEF SHOULD BE GBASIED TO 

GIVE GUIDANCE TQ LOCAL DISTRICTS FACED 

WITH THE PROBLEM OF DETERMIHIBG THE 

RESIDEUCT of ''homeless'* persons and TO PROTECT 

the educational ibieresis of "bohelbss" 
pupils 

For the foregoing reasons, the Coinznissioner should reverse 
the determinations of the respondents and direct them to continue 
to educate the pef'tioner^s children as residents. In addition, 
petitioner seeks a declaratory judgment concerning the obligation 
of school districts to continue to educate resident pupils who 
are temporarily housed by a Department of Social Services in 
motels or other emergency shelter accomodations outside the 
school district . In Westchesl.er County alone there are more 
than forty school districts in close proximity to one another. 
In 1984, the County Department of Social Services provided emergency 
housing for 2,629 families. In October, 1984, 340 families 
with 697 children were in emergency accommodations, not to mention 
many more who may have found friends or relatives to house them 



^^See "The Hotel Kids are 
York Times > Nov. 20, 1983). 



Failing School - and Vice Versa," New 
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temporarily.^^ At the present time the Westchester County Department 
of Social Services places about 1,000 people in emergency housing 
locations each night and the problem of housing peer families 
in Westchester County is growing. Inevi^ibly there will be 
difficulty in determining where children in si ch families are 
entitled and required to attend school. 

Under Section 204 of the New York State Administrative 
Procedure Act, the Coimnissioner of Education may issue a declaratory 
ruling. ; Petitioner seeks & declaratory judgment which spells 
out for local districts that a student who becomes homeless 
and who has been placed in emergency accommodations outside 
his school district continues to be a resident of the school 
district in which he was attending school unless the school 
district can prove, by clear and convincing evidence, that: 

1. The student abandoned his residence in the school 
district; 

2. The student established an other residence ou t s id e 
the school district; 

3. The student intends to make the emergency placement 
a permanent home; 



ERIC 



Letter from Mary Glass, Director of Income Maintenance, Westchester 
County department of Social Services, dated January 16, 1935. 
A copy of the letter is attached to this brief as Appendix "E". 

^^See, e.g .> •'Workers With the Homeless Call Shelters a Poor Stop 
Gap," N.Y. Tings, Westchester Sunday Section, Dec. 16, 1984. A 
copy of this article is attached to this brief as Appendix "D." 
See also, "Homelessness Spreading to Bedroom Communit ies W .Y.V -^^ , 
July 15, 1984, "The Homeless: A Growing Concern in Westchei> ' 
Gannett Westchester Nevspapera. October 21, 1984; 'In the bead 
of Winter Decent Apartments at Affordable Prices are Nearly 
Impossible to Find." Gannett Westchester Newspapers, Feb. 6, 
1985. 
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A. The purpose of the student being placed at the 
emergency location is to establish a permanent home 
there; 

5 • The student has abandoned his contacts within 
the prior school district and has developed sufficient 
actual contacts in another district to establish residency 
there; and 

6 • The bes t educational interests of the student 
require a transfer to another school district. 

Homelessness in our society is a very complex problem. 
Each branch of State and local government has its respective 
role, responsibility, and powers that can and must be brought 
to bear on the problem. As for the Commissioner of Education, 
he bears the ultimate responsibility for implementation of the 
State's Constitutional and statutory commands that there be 
free, high quality public education for all school-age children, 
and that all of those children, particularly the economically 
disadvantaged, attend school regularly . Issuance of a declaratory 
judgment will give local school districts that look to the 
Commissioner for guidance in these matters the assistance they 
need to address any school residency problems of homeless children. 
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CONCLUSION 



For all of the foregoing reasons, Petitioner respectfully 
requests that the Commissioner grant the relief requested in 
the Petition, and such ether and further relief as seems just 
and proper under the circujistances . 



Dated: February 4, 1985 



Respectfully submitted, 



WESTCHESTER LEGAL SERVICES, INC. 
Jerrold M. Levy, Esq., Of Counsel 
Gerald A. Norlander, Of Counsel 

171 East Post Road 

White Plains, New York .0601 
Tel: (914) 949-6011 

-WESTCHESTER STDDE5T ADVOCACY COALITION 
Karen Norlander, Esq., Of Counsel 

172 South Broadway 

White Plains, New York 10605 
Tel: (914) H3-5600 

Attorneys for Petitioner 
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III. CASES /ND PLEADINGS 

A. Decided Cases 

2. Delgado v. Freeport Public School District 
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m NEW YOU suprxMiNr, m sksim 



iM«r for aad ^kttead the pttbUc adiooh mmw 
•tod 17 the ;Jstriet The SopniM CW 
Nuaan Coantjr. Maiphy, J., hdd UMtd£ 
dran wen ntitlerl to atteiid ackwrii ia du. 

trict in which thejr raided in ihdtor for th« 
bomeleaa, wiUwut regud to the lenjth or 
ponanenejr of the midenqr, and mother 

waa not entitled to hare diildran Kgktend 

in diatriet «diich diildren preriooaly attend- 
•d. 

Orderad acoordinKly. 




In the Matter of InJda DSLGADO, ot. 
behalf of her two nlnor aes^ 
P«Utioncr, 

'br • Jndcment puamnt to Artlde 78 
of the ChU Practice Uw and Rales, 

FREKPORT PUBUC SCHOOL Dig. 
nUCT nd Dr. Blerwith. m 8«Krln- 
tndMit oiT Schooia, Rcapondeirta. 

S jprene Ovurt. Nasiao County. 
SpecM Tenn, Fkrt II. 

Feb. 21. 1W6. 

Mother bronght aetaoo to eompel 
achool diatriet to allow her ehildmn to rcg- 



1. Schoob ••ISS 

Burden of proving reaidenee in partieu- 
kr achool diauiet and the ri^t to aend 
children to acho.->l there rather mU with 
the petitioner. 

1 Sch Ola «>1U 

Children who fired in ahelter for the 
homeleaa b adxiol diaoiet were entitled to 
education b achoob of that diatriet without 
payment of tnition ragardleaa of iHtether 
their reaidency would be abort or long and 
of whether H waa tempmraky or permanent 
and ragardteia of mother'a expreaMd de- 
aire to hare children regiatend in district 
where they previoualy attended acht oL 



, Leonard S. Claili. Hempatead (Beth Pol- 
ner, of eounael). for petitioner. 

Cooper A Sapir, P.O. Mineola. for 
Rooaevelt UPSD. 

Irring M. Wall, New York City, for re- 
qwndenta. 

GEORGE A. MURPHY. Juatice. 

The petitioner bringa this pcoeeeding 
panaant to Aitide 78 of the CPLR to 
obtab • jodgnent of the Court raqoiring 
the nqN»dent. FREEPOBT UNION 
FREE SCHOOL DISTRICT, to allow her 
infant chOdrtB to r«iater for and attenJ 
the pabfie aehoolB operated by the 
dent Petitiooer has also moved to add the 
Rooaeveh Union Free School District as a 
Bccenaiy puly and that applier'ion is 
granted. 
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DBU2AD0 v« nnPOBT PUBUC SCHOOL OI8T. 



^The petitkmer and her diOdrM ut the 
fadpfentt of public atiiituee from the 
County of NiiMO D^NUtment of Social 
penrioet. They are preoeiit^ beiof houeod 
fp w ^t ii di ararter h od by the paKte at 
Bethany Hooae, a tempoimiy abode for 
tiioie without a pennanent home. Such 
fMnlity it made avaOaUe through private 
. $ponmom\dp but the eoat of audi houafair ^ 
borne iole^ by Countgr Dq^artment of So> 
del Senrioee. A oondition of audi housinir 
. it that the recqiient qiead the daytime 
hours away from audi prcmieca and in 
•eardi of pennanent hooaing. The peti- 
tioner tayt the havet her two minor diil* 
dren with a rdative during audi daytime 
period as they are cot preaentl|y ia ttie 
school room where they would be if afford- 
ed their right to an education under the 
applicable sUtutes. (Education Law S2Q2 
aubd. L) 

Tbe petitioner and her diildrsn rnided in 
the Villsge of fyeeport during the years 
1981 and 1985 and the cUkbm, at that time 
attended schoob with the AMpcrt Union 
FVee School District b October 1985, 
because of drcumstaaees beyond her eon* 
trol, the petitioner was fdseed with her two 
children m housing witlifai the Village of 
Mshrorae and her ehfldm attended achool 
there. The petitkmer returned to an abode 
b FVeeport in November but that was ter* 
minated for legal rsasovA also bqrond her 
control effective January of the current 
year. The family was then plaeed hi Wyan- 
danch b Suffolk County and following that 
in Bethany House» located b RooeeveH, 
Nassau County. 

It is not diqmted that the petitioMr'a 
diOdren have been refused fifmhtiwi to 
the pobUc sdbods c? RoMevdt and FVee- 
port for reasons prsaented to this Court on 
behalf of each of tiioee two dbtricts. 

Section 1202. subdhrMou 1, of the Edu- 
cation Uw of the State of New Yoric pro- 
Tides that 

''A person over five and under twenty- 
one years of age is entitled to att^ the 
pobEe adiools b tiie district or dty m 
whldi such person resides «vithout the 
piyment of tuitioo.*' 
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Fresentad to the Court is a dispute which 
arises from the contentioo of the petitioner 
and the Roosevelt Union Frtt School Dis- 
trict that the petitioner an J her children are 
b fisctaad b hw residents of the FVeeport 
Union Vnt Schod District and not legal 
residents of the Roosevelt Union Free 
Sdiool District This ^tention is bsMd 
on the theory that one does not change 
residenqr unless the btention to make a 
dumge is manifested. Absent such bten* 
tion, it is argued, the last residency and all 
the ri^fiKtM that attadi to It must prevafl, 
and that bdudea the rijBeht to public edo- 
catioo at achools withb the district of such 
"Vetabed** residency. The p^ttticmer also 
argues that it is veiy mudi an ai po A of the 
state poliGy that any friacement o! rjiOdren 
b public housbg avoid, to the extent possi- 
ble, an adverse effect on then* b place or 
established educational and social bvolve- 
ments. The Roosevelt Union Free Sdiool 
District argues thst since these children 
had apent ao mudi time b the FVeeport 
schools before drcumstsims forced their 
move elsewhm and finally to Roosevelt on 
a stricUy temporary basis, nearby Freeport 
acbcyiLi retab for both legal and common 
sense reasons tlie duty to carry on the 
educational service owed these diikiren. 

[1] Whether a child is a resident of a 
particular school district for the purposes 
€i the Education Law is ""a mixed qr^tion 
o": bw and fket' (f^eapte v. Henriekson, 
125 AJ). 296. 109 N.T.S. 408, Affd. 196 
N.Y. S61, 90 N£. 1168). Hie burden of 
proving rssidenee b a particular district 
rests with the petitioner (MaiUr of Oh 
mine, 9 Ed Dept Kept <2; ifolter o//Vn- 
lofi, ICEdDqitReptlOQ; iroffaro/Kaa- 
Curran mnd Knap, 18 Ed Dept Rqit 528). 
A ^ iitionsKy, tt b sottled that a determina- 
tion by a board of education or a superin- 
tendent of odiods that a ddkl is not a 
rssident of the adiool district wfll not be 
set aside unless it is demonstrated that th^ 
det3rmbalion ia arbitrary, «4iricious, %h: 
unreasonable (Mateer itf Sh$lmiding, 22 
Ed Dept Kept 206). 

The Court finds that the petitioner and 
her diiidren reaide withr the Roosevelt 
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lliiion Vim School Diotriet within the 
neuioc of Sodko 1202, mibdhrkioB I of 
fhe EdocotioB Low. Thiii, the diOdran 
won wnugMtf rqectod bjr the aoAhoritiee 
Ib the Koooorelt Uokm Free School Die- 
tricL Thf dlid stdioii Iim it lis pupoM 
Ibe prolictkNi of • tchool district from soy 
mandate Iq odaciite chOdrai who $n not 
fwdenlB of tiio diilrifl 

m At pottioiNr and bar driUm Ihrc 
Id Roooovolt Tboi, tiier eqjogr all tbe 
lighla of tlMir Miglibofa, iMfadmc the 
nfht of aadi of tlieae two dddm to be 
odueatadiD tlie Sooaofolt acfaoob wiilMmt 
the poyment of tuttioc It la qoile avde* 
▼ant to a roaohitioii of tiik diapate whether 
the reaideiiey wiD be abort or loQf , lenqio- 
rary or pennaaant Ibe i|iieatioii of reai- 
dencj k aad nnat be A qoeatioD of fKt and 
not tturmiae. Thk Court wiD not speculate 
bow lone the famfly will e^joj the entiUe' 
nent of aducatioQal aarrioaa in Sooaereh 
eren wbik it hastena to dodde that here 
and BOW the aehoola of Booaotdt moat and 
ahall be f>peBed to thaae chDdm aa reai- 
denti wid not aa nMi^ tolerated viaitora 
from aouiewbera^ addreao nnknown. Hew* 
orer, they armor* in Rooaevrit* ,they are 
there, without need for apology to anyone. 
Bdiind them are their ataya of warying 
length in FVeeport. fai llahreme» in Wyan- 
daneh, ahiatoiy that need not burden nor 
t idicap nor qiocially or miiqn^ benefit 
them in thefa* ptuaent aitaat io p and neoda. 

The petitioner aedci to have her diildren 
regiatsrad fan fVueport achooia. Bar prefer- 
onee» however, ia not at all gyva mia g* In 
faet. an effort to aatabiiah or daha rmiden- 
cy aola|y for the pvpoae af attending a 
partirnhir admi mntt necaaiarijy fril aa 
eontraiy td the letter and apirit of tiie 
aoctioB of tfie SdycatioB law partiMnt har- 
ata W^M$r ^ MancH^ m UktlA 
mdC7N.Y.8Jdtl« M^U$r^lhw9Um 
m Bofw. tt MiaeJd 179, f7< 
m) At the praaMit tim^ the petitiooer 
and her t hfldi an have m abode f n fit irt tiiat 
whieh they havo hi Rooaevait nor li there 
aqr evideoea how bag ttey ahtfl have that 
abode or wlien or ^iiere their next abode, if 
aiqr, wOlbe. In aadb a cireoBMrtance, it ia 



inrumbent npon both the petitioner and the 
adiool aatboritiea of Rooaevelt to attend to 
the adiooling of theae.two yonngatera in 
the plaoe where thqr Uve. 

For tte giiidanee of the partiea Om 
Court fioda that the petitioner baa not aa- 
tabiiahed aignificant or determinative tiea 
with RaqNirt What tiee were ahown 
amount um^ to living there. Such tiea 
can be developed with aaae wherever the 
family livea. PMtaoner'a citation of it<e*- 
ard$ 9. Bd €f Edwc PoH CkmUr^Rye 
VFSD. Dodnon No. 11490 of Jaty 17, 198& 
ia diatingBiahaUe on ita facta. On the oth- 
er hand, Jfoller of Mmcri^B^ 9upr% pro- 
daima the duty to accept thia funily with 
grace and not to chaDoige ita educational 
ri^ta on dear^ inaaffident tedinicalttiaa. 
Alao inatractive on the auLjeet of tenq>o- 
rary reaidenee ia Vaughn p. Bd. qfEdL of 
UFSD Mx 64 Miac2d 60, S14 N.Y£.2d 
266. 

1^ face of the matter ia that what the 
petitioDer and Rooaevelt want ia not legal, 
foir or practicaL The problem of finding a 
aaf e and auitable way to deHver tbeae chil- 
dren to FVeeport adioola from their abode 
in Rooaevdt baa not been darified. How 
they would be retmned to Rooaevelt ia 
equ^ undear. It joat doean't make 
aenae to have duldrea living in RooeeveH 
go badi to IVeeport for further education 
when other children living in the tame 
abode or on the aame atreet are at t en ded to 
by tbdr own available and convenient 
achod fadlitiea. Hie propoaad rear t to 
FVeeport achoda would, at once, make 
them NUtora'' both where th^ go to 
adiod and b thdr home community of 
Rooaevdt 

The petition ii diamkaed aa agatnat the 
raapondeat Fkaeport Unk»n Fkee School 
Diatrict 

The Oouft direeta that jn^gment be aetr 
tM on notice irith coata againat the 
Rooeevdt Sdiool Dktrict Hie Court baa 
atated and raiteratea that a i«tMq»t return 
to adiod by thaae diOdren li aaaentid and, 
t h ai t fo idr th e Court, on ita own motkm, ia 
faMuhig a abort form order on thia 21at day 
of Pebruaiy, 1M6, requiring the reapon- 
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I dent Rooaovdt Uaion fnt Sdiod Diatrict 
forthwith to accept the fogiatration of 
thaae two children ao tiiat no later than on 
Monday, PMruary t4th, they win ^ ^ ^ ^ 

in a daaa li a admd of the Rooeevdt ±00 
8dmd Dl^^triat appewpdate to tfM^'' 
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SUPREME COURT OP THE STATE OF NEht YORK 
COUNTY OF NASSAU 



In th* Matt«r of 

IRAIDA DELGADO, 

on behalf oi hmr two minor mons, 

Patitioner , 

•for A Judgment pursuant to Article 79 
of the Civil Practice Law and Rules 

- against - 

FREEPORT PUBLIC SCHOOL DISTRICT and 
DR. BIERWITH, as Superintendent of 
Schools, 

Respondents. 



SUPPLEMZNTfi^ . 
HEMORANPIIM 

QF UftM 



(Hon. G. A. Murphy) 



PRELIMINA RY STATFMFNT 
This Memorandum of Law is being submitted on 
behalf of the Freeport Union Free School District 
("Freeport") in response to the Memorandum of Law submitted 
by the Roosevelt Union Free School District ("Roosevelt") in 
accordance with the authorization of this Court, 
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Respondent Roosevelt has inadvertaintly ommitted 
*ro« its statement of facts the Petitioner's statement in 
her affidavit, executed on February 14, 1986 (at the top of 
the second page thereof) and attached to the Petitioner's 
Reply Affirmation, the following statement in Petitioner's 
words: 
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T r«i 4 f^«°"5 "S"*** (during October), my family liv«d 
•t 3 Colonial Road, M«lv.rn«. U. M«r« placed at thi» 
J??''"!"^**^ J^* ^••'t"»nt o* Social Service. My .ons 
attended echool in Malverne ♦or three weeks." 

While the placement in Malverne was obviously 
temporary, the Petitioner, neverthele.e, ..nt her children 
to the Malverne schools. Petitioner returned to Freeport 
briefly (approximately two months) to live in an illegal 
basement apartment a*ter which the Department o* Social 
Services ("Social Services") placed the Petitioner in 
housing in Wyandanch (Su^^olk County) and then in Roosevelt 
where the Petitioner and her family now reside. 

There is no indication where, or whether. Social 
Services will move the Petitioner r.^d her family in the 
future, it could be Malverne, Wyandanch, Great Neck or 
elsewhere, but the fact remains that the Petitioner's family 
lives in Roosevelt NOW, and the Roosevelt schools are th* 
easiest for them to attend without any need for 
transprtation. 

THE ISSUF 

What School District shall educate the 
Petitioner's children under Section 3202.1 of the Education 
Law of the State of New York? 

The first ttentence of Section 3202 is the rowvant 

' ise 



law and it reads2 

**3202. 1. A person over five end under twenty-one 
years of age who has not received a high school diploma is 
entitled to attend the public schools eainained in the 

district in which such person resides without the payment of 

tuition. 

POINT I 

ROOSEVELT MUST EDUCATE THg PETITIONER'S CHILDREN . 

Since the Petitioner and her children now live in 

Roosevelt, the Roosevelt schools are required to (Educate 

them. No, says, Roosevelt, they are not really here, they 

are just here temporarily, "... petitioner's sojourn in 

Roosevelt is extremely transitory...." The Appellate 

Division and the Court of Appeals disagree. In People v, 

Hendrickson. (1V08) 125 App. Div. 25'., 109 N.Y.S. 403, 

affirmed 196 N.Y. 551, 90 N.E. 1163, the Court held that in 

enacting the provisions relative to free tuition for 

resident children, 

it was the intention of the Legislature that 
children temporarily domiciled in the district should 
receive free education there, ... 

It is interesting to note that in citing Matter of 

Montcrieffe, 121 Misc 2d 395, 467 N.Y.S. 2d 812, 813 (1983) 

on Page 7 of its Memorandum of Law for ths purpose of 

suggesting that ••residence- requires an intention to remain, 

Roosevelt neglected to note that the Court went on to say 




that r«Bid«nc« solsly to achisv* th« right to «tt«nd a 
particular school i^uld fail to m««t the traditional test of 
residence. 

Roosevelt gratuitously states, at the bottom of 
Page 7 of its MemoranduA of Laws 

"All decisions define residence as requiring an 
intention of persanency. " 

That statement, aside from being false as a matter 
of fact, and as a natter of law (as demonstrated in the 
cases cited in Freepo^t's Memoranda of Law and 
Affirmations), has no prairtical application here. Even 
where people have a free choice, most people's residences 
are a transition till they acquire a n«w residence, and the 
only truly permanent residence is in a burial plot. In 
this case the intention of the Petitioner is not at issue. 
Whatever the Petitioner's hope, desire or aspiration for 
housing may be, she ant* her children, while receiving 
assistance from Social Services, must live wherever Social 
Services finds them a hone. When placed in Malverne, the 
Petitioner elected to send her children to the Malverne 
schools despite the "extremely transitory" nature of their 
stay in that community, and b/ so doing the Petitioner 
clearly abandoned her former Freeport residence and all ties 
with the Freeport community. If the Petitioner and her 
children were next to be housed in t'le Freeport Unior Free 
School District, or in Wyandanch, or Great Neck, or 
Roosevelt her children would be required to attend school in 
the community *n which she was housed. 
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Roosfivelt imp lies, on pagss 8 and 9 of its 
Memorandum of Law, that Social Services' housing of the 
Petitioner in Roosevelt is "analagous to an individual being 
placed in a prison, a hospital or some other type of 
institution." Would the same apply if the Petitioner was 
placed in Freeport or Malverne or Wyandanch? Since, on 
information and belief, the Petitioner and her children have 
been receiving assistance from Social Services, on and off, 
for a considerable length of time (according tc Petitioner's 
attorney, since Petitioner was first married) of what 
significance is such placement, and how does one determine 
whether such placement is voluntary or involuntary? If the 
choice is left up to the Petitioner we do have tne classic 
case of school shopping. Roosevelt's discussion about the 
residences of persons in prisons, hospitals, alms houses, 
asylums, family homes and other such places, while 
interesting, are totally irrelevant to the meaning of 
residence under Section 3202 .1 of the Education Law. 

Pray God that a residence is found for the 
Petitioner and her children that is more permanent than what 
she has had, but until then her children must attend school 
as a matter of law, and Roosevelt is the only practical and 
proper school district for that purpose. The children would 
be within walking distance of where they live and they would 
not be aliens to their peers. 



POINT II 



PSTITIPNgR FPFFI Y APANPrMED her fr^-fp qrt RPfiTnFMPfr im 

PF n^^LVEF^Ng EV gNTHOUGH HER MALVERN RESIDENCE MAS TEMPQRflt^V, 



•D«t«rml nations of rasidancy ara ai)cad quastiona of law and 
fact which do not land thafflsalves to genaral declarations. 
Rather, each circumstance must be reviewed individually to 
determine the student'* residence. Nor do policy 
considerations lead inevitably to a conclusion that all 
homeless students should be required to return to the 
district in which they resided at the time they became 
homeless." So stated the Commissioner of Education in Matter 

R>ChflrtfT> , Decision #1490, <1985) 24 Ed. Dept. Rep. , 

the castt upon which the Petitioner and Roosevelt rely so 
heavily. 

The facts in pighardg and the facts here couldn't 
be more different when it comes to the issue of residence. 
Freeport has defined those differences in its previous 
Memorandum of Law so that there is no need to repeat the 
same. When less than four months ago tSe Petitioner here 
left her residence in Freeport and cnosa Malverne as her new 
residence » evidencing that fact by sending her children to 
school in Malverne, she clearly indicated that she was 
abandoning her f mer residence in Freeport in favor of 
Malverne. Whereas in BlfitMildft, where the family was housed 
in six different motels while it maintained continuing and 
on-going ties *o the community of Port Chester which never 
waivered, the facts indicated a determination, loyalty, 
^ continuity and Intent to i^emain in Port Cheater. There was 
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«ur»ly no •vidcnc* any abandonment o^ the Port Chester 
community by Richards. 



POINT III 

THS ISSgg PEPQRE THIS COURT Ifi um q gpucATPg THE PETTTTHmpp 
CHILDREN. NOT hlHn Pft ys FOR that EDUCflTIQN. 

In the last sentence before Roosevelt 's ARGUMENT 
appearing on page 2 o* its Memorandum o* La'- Roosevelt says: 
(Freeport schools) ... have refused to pay tuition to the 
Roosevelt schools so that the children may attend that 
school district." On page 12 oi Roosevelt's Memorandum o* 
Law the issue o-f dollars again rears it head: 
"Alternatively, i* agreed to by Roosevelt, Freeport might 
contract with Roosevelt to allow the children to attend the 
Roosevelt schools, based upon a tuition payment by Freeport 
to Roosevelt. " 

Roosevelt seems less concerned with who educates 
these children than with who pays *or that education, 
plsading poverty on pages 11 and 12 o* its Memorandum. It 
««y wen be t^at Roosevelt, i* it is required to educate the 
Petitioner -s children, may be <.ble to bill some other school 
district *or the cost o* such education. That would 
certainly be the case i* Social Services were to place the 
children herein in family homes at board under Section 
3202.4. The lack oi funds is no greater in Roosevelt that in 
Freeport and that issue should not enter in this Court's 



decision. 

Jt i% undeniad by any party hcrato that thm 
Patitionar'B children hav« baan placad, tftmporarily, in 
various «chool districts in two countias, and that situation 
may tiall continua. That doas not rasolva tha quastion as to 
wh»r« said childran should be aducatad in tha ffaantime. The 
Petitioner really has very little choice in determining 
where she and her children shall live as long as Social 
Services must contribute to that cost. An SKploration o-f 
Petitioner's residential history might reveal that The Bronx 
i« the last place in which she freely resided be-Fore she h#d 
to accept assistance -from Social Services. The arbitrary 
••^•ction of The BronK, Wyandanch, Malverne or Freeport 
makes no sense at all. Under the facts in this case it is 
abundantly clear and fair that the Petitioner's children 
should attend those schools in the community in which they 
physically rasida. While that may resL.lt in occasional 
transfers, it is certainly better that not having them 
attend school at all. 

POINT IV 



FREEPORT '8 DETERIUNATTON THAT THg PgriTlONFP Lfp^ f^j 
RESIDENT OF FREEPORT IS NOT ' ARBITRARY ! CAPRT^ 

UNRgASQNABLg: 

The Freeport Superintendent of Schools determined 
that the Petitioner was residing in Roosevelt, accordingly 
he denied the Petitioner's children the right to attend the 
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Fr^.port School, on th. b««i. of .11 oi th. fact, and 
Circu«.tanc.. in thi. ca... and .uch daci.ion i. con.l.tant 
with thm law and .hould not b« .at a.idai 

*A dataraination by a board of education or a 
IZill \^ «chcJOl di.trict Mill not be ..t 

tVi: jpiftVaJj *:a;;?;fiir*" p-t?ti"ir 

MrVJIi X f*^7*^*°"* ""•-•••onabla,...- 

-ccord mH}^ ^ ghf mifiinn, 22 ed. oapt. R.p 206. 

ca«M cit.5*?n*L gf 1^ Ed. Dapt. Rap. 2207 both 

?D"r.rii 2 ?-gj"«tjaf-Cllfllllfl. 24 Ed. Dept. Rap. 
Ed^ciJion. ^•""•''^ •'V th. Commi.!lo?;ir of 

It is raapactfully .ubmittad that th. P.titioner 
ha. failad to prov. that Fr..porf. d.ci.ion was arbitrary, 
capricious or unr.asonabl.j or that Petitioner is a bona 
fiite r.sid.nt Of th. Fr..port Union Pre. School District; 
or that Petitioner is entitled to th. r.li.f r.qu.st.d in 
her motion. 



CONCLUSinM 



Petitioner's motion should be denied and the 
petition dismissed as a matter of fact and law. 



Respectfully submitted 



IRVING «. WALL 
Attorney For Fra.port 

Respondents 
Office and P.O. Address - 
415 Madison Avenue 
New York, N.Y. 10017 
(212) 688-6400 
or 

174 North Brookside Ave. 
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PRELIMINARY STATEMENT 



This memorandum of law is submitted on behalf of the 
Roosevelt Union Free School District (hereinafter ••Roosevelt") 
to demonstrate why it should not be made a party respondent in 
the instant proceeding or, in the alternative, that the 
petition as against Roosevelt be dismissed. 



FACTS 



From in or about March 1984 through December 31, 
1985, petitioner and her children resided within the Freeport 
Union Free School District, and her children attended the 
Freeport schocls (Petition paragraphs 4, 7 and 8). At that 
time, petitioner's residence was declared to be an illegal 
basement occupancy, and petit**' oner and her family were placed 
in emergency housing in Wyandanch (Petition paragraph 9). 
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On January 21, 1986, petitioner and her children 
were removed to a temporary shelter, Bethany House, in 
Roosevelt. Bethany House is a temporary shelter for homeless 
families sponsored by the Society of St. Vincent de Paul and 
Queen of the Most Holy Rosary Church. Petitioner's stay was 
paid for by the Nassau County Department of Social Services 
(Petition paragraphs 10 and 12) . 

Respondent Freeport Public Schools have refused to 
allow petitioner's sons to attend the Freeport schools, and 
they have refused to pay tuition to the Roosevelt schools so 
that the children may attend in that school district. 

ARGUMENT 

ROOSEVELT UNION FREE SCHOOL DISTRICT 
IS NOT OBLIGATED TO ENROLL 
PETITIONER'S CHILDREN HEREIN 

The issue facing this Court is not whether petitioner's 
children are entitled to a free public education. All parties 
concur that they are. The very narrow issue directed to this 
Court is what school district is obligated under Section 3202.1 
of the Education Law to provide a free public education. Section 
3202 is entitled "Public schools free to resident pupils; 
tuition from non-*resident pupils". Section 3202.1 states in 
part that a person "is entitled to attend the public schools 
maintained in the district in which such person resides without 
the payment of tuition." Section 3202.2 goes on to state that 
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non-residents of a district may be admitted into the schools 
of that district upon the consent of the board of education 
and upon terms prescribed by the board. 

A fair reading of the law, together with a review of 
the facts and pronouncements of other courts and the 
Commissioner of Education will clearly demonstrate that 
Roosevelt is not obligated to provide a free education to the 
children of petitioner. The statute makes it clear that 
admission is required only if the children involved are "resi- 
dents'* of the school district. Thus, the issue of residence 
is the con urol ling question herein. 

II: is uncontested that petitioner is currently stay- 
ing at what has been termed a temporary emergency shelter 
until such time as petitioner is able to *f ind a permanent 
residence. It is clear that petitioner's sojourn in Roosevelt 
is extremtily transitory. It falls far short of those require- 
ments necessary to establish a residence. 

In 1926, the Commissioner of Education of the State 
of New York was asked to rule on a matter bearing some 
similarities to the situation before this Court. 'At that time, 
a system arose providing for temporary detention of children, 
pending final disposition of their cases in Children's Court. 
Detention was either to be in a detention home established as 
an agency of the Court or in a private home approved by the 
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Court. The children were then placed in permanent homes or 
institutions. The Coiranissioner , in Matter of Appeal of Board 
of Supervisors, Chautauqua County . 35 St. Dept. 538, held 
that the children were not residents of the school district 
in which these temporary detention homes were located, and 
therefore the children were not entitled to a free public 
education within the schools of such distilct. 



In 1927, in Matter of Galick , 37 St. Dept. 15, the 
Commissioner of Education had reason to interpret the 
predecessor of Section 3202.1 of the Education Law, and he 
stated at page 17: 



"Inhabitancy and residence mean fixed 
and permanent abode or dwelling place 
for the time being, as distinguished 
from a mere temporary locality of 
existence. To acquire a domicile or 
residence, two things are necessary 
- the fact of residence in a place 
and the intent to make it a home." 
(en^phasis in original) 



More recently, the Commissioner of Education held, 
in Matter of VanCurran , 18 Ed. Dept. 523, 524 (1979): 



"In order for Evelyn to be considered 
a resident of the West Seneca district, 
she must establish that her residence 
there is her place of domicile and 
that it is intended to be permanent . " 
(emphasis added) 



In Matter of Appeal of Wadas , 21 Ed. Dept. 577, 
579-580 (1982), the Commissioner of Education stated: 
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"iTjhe evidence before me is insufficient 
to establish that petitioner intended to 
abandon her legal residence in the neigh* 
boring school district or that she 
intended to become a resident of respon* 
dent school <?istrict. A residence is not 
lost until another residence is established 
through both intent and action expressing 
such intent ( Matter of Gladwin et al> v. 
Power et al , 21 A.D.2d 665^ 249 N.Y.S.2d 
980, affd 14 N.Y.2d 771, 250 N.Y.S-2d 
807 (1964); Matter of Callahan , 10 Ed. 
Dept. Rep. 66 (1970); Matter of Lundborg , 
12 id. 268 (1973)." 



Under such circumstances, the Commissioner interpreted Section 
3202.1 as not requiring the school district in which petitioner 
lived to provide a free education, since that was not 
petitioner's district of residence. 



It would appear from the recent decision of the 
Commissioner of Education in Matter of Appeal of Richards , 

Ed. Dept. , that the Freeport Union Free School 

District is the district responsible for the education of 
petitioner's children. While Freeport 's counsel has attempted 
to distinguish this decision from the instant matter, a read- 
ing of Richards requires a similar finding in this proceeding. 
Freeport 's attorney alleges that there were significantly 
more ties between the petitioner in Richards *:han the 
petitioner in this proceeding. However, a review of the 
facts does not demonstrate such significant differences. 
Moreover, it was not on the basis of those contacts that the 
Commissioner of Education made his ruling. The foundation 
for the Commissioner's decision is found on the last page of 
that decision, where he states: 
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"It is well settled that a residence is 
not lost until another residence is 
established through both intent and 
action expressing such intent ( Matter of 
WadaSr 21 Sd.Dept. Rep. 577j Matter of 
Lundborflr 12 id. 268} Matter of Callahan ^ 
10 id. 66) . The record before me indi- 
cates that petitioner was required to 
leave her home because of circumstances 
beyond her control. Petitioner has not 
expressed or implied any intention of 
abandoning her residence in the district 
or any intention of establishing a resi- 
dence in another district. Until such an 
intent is expressed or can be inferred 
from her actions, petitioner and her 
children have not lost their status as 
residents of the Port Chester-Rye Union 
Free School Districc. Petitioner and her 
children are currently homeless and their 
present living arrangement in a motel is 
temporary. Temporary absenc: does not 
constitute the establishment of a resi- 
dence in the district where the temporary 
abode is located or the abandonment of a 
permanent residence ( Matter of Hodge ^ 27 
St.Dept.Rep. 690). Consequently, I find 
that petitioner is currently a resident 
of respondent district, and her children 
are entitled to attend its schools on a 
tuition free basis." 



It is a principle of statutory construction that the 
courts should defer to the agency or officer who has beea 
given responsibility for the enforcement of statutes. In the 
area of education law, this is the Commissioner of Education. 
In Matter of Lezette v. Board of Education ^ 35 N.y.2d 272, 
281, 360 N.Y.S.2d 869, 876, the New York State Court of Appeals 
ruled: 



"It is a cardinal principle of construc- 
tion that, *[i]n case of doubt, or 
ambiguity, in the law it is a well-known 
rule that the practical construction that 
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has been given to a law by those charged 
with the duty of enforcing it, as well as 
those for whose benefit it was passed, 
takes on almost the fox*ce of judicial 
interpretation (cases cired] • . ( Town of 
Amherst v> County of Erie , 236 App. Div. 
58, 61, aff*d. 260 N.Y. 361-370). In 
Matter of Howard v. Wyman , (28 N.Y.2d 
434, 438) former Chief Judge Fuld wrote 
for the Court, *(i]t is well settled that 
the construction given statutes and regu- 
lations by the agency responsible for 
their administration, if not irrational 
or unreasonable, should be upheld.** 



See also Matter of Ablondi v. Conunissioner of Educa- 
tion et al ., 54 A.D.2d 507; Matter of Mugavin v. Nyquist , 48 
A.D.2d 727, aff'd. 39 N.Y.2d 1003; Matter of Chauvel v. 
Nyquist et al w 43 N.Y.2d 48; and Matter of Lafko v. 
Wappinqers Central School District , 75 A.D.2d 926. 



The interpretation of the statute by the Commissioner 
has also been concurred in by Surrogate Radigan, Nassau County, 
in Matter of Montcrieffe , 121 Misc. 2d 395, 467 N.y.S.2d 812, 
813 (1983) : 



'Residence for public school education 
purposes envisions a physical presence 
with the intention of remaining.** 



It is clenr in rendering his decision that Surrogate 
Radigan did not choose to follow the prior decision of Vaughn 
v. Board of Education , 64 Misc. 2d 60, 314 N.Y.S.2d 266, the 
case chiefly relied upon by the Freeport school district. The 
holding in Vaughn has not been followed by any other court of 
record, nor by the Commissioner of Education, as best as ran 
be determined. All decisions define residence as requiring an 
intention of permanency.- , /%a4 



However, Vaughn can be distinguished on its facts 
from the instant proceeding. Certainly, the families in 
Vaughn showed an intention to reside within the Uniondale 
school district for a period longer than is true in this pro- 
ceeding. It appears from the factual statement that the 
petitioners in Vy .ughn occupied the premises in i^jestion in 
late spring or early summer and were still in occupancy upon 
the date of the decision of the Court in September. Moreover, 
the families in Vaughn occupied the premises on a month-to- 
month basis. Finally, it was the petitioners in Vaughn who 
were claiming the right to be admitted to the Uniondale 
schools, thus evidencing an intention on their part that they 
be considered re^fldents of Uniondale. 

In the instant proceeding, petitioner and her 
children occupy a temporary emergency shelter. By its nature, 
petitioner is not expected to occupy the premises for a period 
longer than a few days or perhaps a few weeks at the most. 
Even more importantly, petitioner has evidenced that it is not 
her intention to be considered a resident of Roosevelt, but 
rather has maintained that she is a resident of the Freeport 
school district, the last school district in which she main- 
tained a "residence*, as contemplated by the Education Law. 
Under these circumstances, the decision in Vaughn, even if 
considered correct law, must be held to be inapposite. 

As had been noted by the Court, petitioner was 
required to take up shelter in Bethany House by the Department 
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of Social Services, Such action was neither of petitioner's 
choosing nor desire; it was forced upon her. Such circumstances 
are analagous to an individual being placed in a prison, a hos- 
pital or some other type of institution. In each such cape, 
it has been held by the courts of this state that a residence 
does not arise. 

In Westbury v, Amityville Union Free School District , 
lOG Misc. 2d 189r 431 N.y.S.2d 641 (1980), Mr. Justice Wager, 
sitting in this Court, was asked to decide whether incarcera- 
tion in a prison represented residence as contemplated by 
Section 3202 of the Education Law. In relying upon People v . 
Cady , 143 N.Y. 100, he found such a contention "preposterous". 
Justice Wager stated at 643: 

"The voluntary relinquishment of a prior 
residence and the voluntary establishment 
of a new place of abode, albeit institu- 
tional, is an essential ingredient in a 
determination of residence or domicile." 
(emphasis added) 

In Corr v. Westchester County Social Services Depart- 
ment , 33 N.Y. 2d. Ill, 350 N.Y.S.2d 401, in reviewing the resi- 
dence of an individual who was hospitalized, the Court of 
Appeals stated at page 115: 

•Ordinarily, a patient or inmate of an 
institution does not gain or lose a 
residence or domicile* but retains the 
domicile he had when he entered the 
institution (citations omitted) 

See also Seitelman v. Lavine , 36 N.Y. 2d 101? Casey v. Lavin e, 
54 A.D.2d 250, 388 N.Y.S.2d 159.. 

^ 203 



"An established domicile, whether of 
origin or choice, is presumed to continue 
until shown to have been changed and, 
where no change is alleged or proved, such 
presumption is conclusive. Otherwise 
stated, there is a legal presumption 
against a change of domicile." (49 N.Y. 
Jur., Domicile and Residence, Section 46) 

The Freeport Union Free School District has failed to effectively 
rebut such presumption. 

At the argument of this matter, the Court raised 
questions as to what rights petitioner enjoyed by virtue of her 
occupancy at Bethany Rouse. The only information available was 
that children who have been temporarily placed in Bethany House 
have not been permitted to attend the Roosevelt schools as 
resident students. 

Additionally, Article II, Section 4, of the New York 
State Constitution addresses the voting rights of petitioner. 
That section states: 

• "For the purpose of voting," no person 
shall be deemed to have gained or lost 
a residence by rearon of his presence 
or absence ... while kept in an alms- 
house, or other asylum, or institution 
wholly or partly supported at public 
expense or by charity ..." 

Clearly, under this section of the State constitution, 
petitioner would be deemed, for the purposes of voting^ a resi- 
dent of the Freeport school district. 
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A review of other subsections of Section 3202 of the 
Education Law also demonstrates that it was not the intention 
of thtt state legislature tc make Roosevelt responsible fcr the 
edvration of children such as petitioner's. Section 3202.4 
establishes that children placed in an orphan asylum or similar 
institution are rot to be deemed residents of the school 
district in which such institution is located. Section 4. a 
provides that the cost of instruction of pupils placed in a 
family home at board by a social service agency shall be borne 
by the school district in which such pupil resided at the time 
that the social service agency assumed responsibility. 

The Roosevelt school district recognizes the concern 
shown by the court for the welfare of petitioner's c) jdren. 
In large measure, Roosevelt shares that concern. However, 
Roosevelt also bears a responsibility to the taxpayers and 
children who reside in that economically depressed school dis- 
trict. The Court, in exercising its authority in this particu- 
lar case, must be careful to do so in a manner that will not 
cause great damage to the overall fabric of the Roosevelt 
school district. 

The Court has the power to ensurs^ that petitioner's 
children receive a pre ?r education. It can bring about this 
reuslt in conformity with the past precedents of both the 
Commissioner of Education and the courts of this state. By 
finding that Freeport is the district responsible for. the 
education of the children, two alternatives may thc»i exist. 



The children may attend the Preeport schools. Under those 
circumstances, it would presumably be the obligation of the 
petitioner to get the children to some point in the Preeport 
school district where they could be transported to their 
respective schools. Such a process would be neither time- 
consuming nor expen&ive, based upon the vtry small geographic 
area of the Roosevelt school district and its proximity to 
Freeport. Alternatively, it agreed to by Roosevelt, Preeport 
alight contract with Roosevelt to allow the children to cttend 
the Roosevelt schools, based upon a tuition payment by Preeport 
to Roosevelt. Such arrangements are frequently entered into 
between school districts. 

If, on the other hand, this Court were to hold that 
Roosevelt is responsible for the education of the children, 
such a determination would wreak havoc, not only in Roosevelt 
but in any other school district within the state which has a 
temporary shelter within its geographic bo ndries. Those 
school districts would become revolving doors. Children 
would come \ and out of those schools almost on a daily basis, 
since the occupancy of these temporary shelters are of such a 
transient nature. School districts would not be able to 
establish regular classes, since the ages of these transient 
children would vary and they could not all be assigned to the 
same grade or level. One week, you .ay have a number of 
children at the third grade level housed in the temporary 
shelter, and the next week, their place may be taken by junior 
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high school or high school students. The district could not 
plan ahead for these occurrences. 

Such a turnstyle situation would be disruptive of the 
education of those students already enrolled in the class, as 
well as those children from Bethany House. The welfare of 
those students should require that they continue to attend the 
schools that they had previously attended until such time as a 
new residence is acquired. This conforms with both common 
sense and the established law. 
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CONCLUSION 



THIS COURT MUST DETERMINE THAT ROOSEVELT IS NOT 
RESPONSIBLE FOR THE EDUCATION OF PETITIONER'S CHILDREN. 



Dated: February 19, 1986 



Respectfully submitted, 

COOPER AND SAPIR, P.C. 
Attorneys for Roosevelt U.F.S.D. 
Office 6 P.O. Address 
114 Old Country Road 
Mineola, New York 11501 
516/741-5100 



Robert E. Sapiir, 
Of Counsel 
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III. CASES AND PLEADINGS 

A. Decided Cases 

3. Mason v* Board of Educadon, 
Freeport Union School District 
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f^ms COURT OF THE STATE OF Nsv vnRir 
COOMTT OF KASSAU ^^"^ 



children. 



on behalf of her minor 



Plaintiff. 



VERiriED COMPLAINT 



-against- 



S™Sl®StI?S5S?°~'.'^0RT UNION FREE 

f?2?i3^?' BIERWIRTO; III 

as Superintendent of Schools. * 

Defendants. 

— ^ 

PUintiff , by her attorney, complaining of the defend 
•nts, alleges as followa: 

PiUtTIES 

1. Plaintiff is the Bother of 

«ge seventeen, .g, seventeen, 

age fifteen, .^^ thirteen, and 

•ge ten. Plaintiff and her children are homeless. 
They »e currently staying at Better Way, .„ »ergency shelter 
at 124 West Italton Street, Long Beach, Hew Tork. 

2. Defendant BOARD OF EDOCATION is a corporate body 
charged with the «nag«.ent and control of educational affairs 
and with i»pl«.e„tation of the Education law within the Freeport 
Union Free School District ("the District"). 

3. Defendant JOHH E. BIERWIRTH, III is Superintendent 
of Schools of the District. As such, pursuant to the Education 
Law. he is responsible for administration and management of 
educational natters within the District. 
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FACTS 

4. Prom 1976 to October 15. 1986. pUlatlff «d her 
children resided et 11 Uonerd Avenue. Freeport. New York within 
the boundaries of the District. 

5. Plaintiffs children have been enrolled in the 
public schools operated by the District throughout the tine they 
have resided in Freeport. In October. 1986, 

were attending Freeport 
attending Dodd Junior High 
[School; and vas attending the Atkinson School. 

6. In 1986. plaintiffs landlord brought a holdover 
j eviction proceeding against plaintiff i„ Nassau County District 

Court. The court entered Judgment for the landlord and issued a 
I war rant of eviction. 

7. On October 15, 1986, the Nassau County Sheriff 
jexecuted the warrant and evicted plaintiff and her children frou. 
(their home. 

8. Plaintiff and her children are recipients of public 
lassistance from the Nassau County Department of Social Services 

(DSS). DSS has placed them in emergency housing from the time 
|of their eviction to the present. 

9. Ftom October 15 to October 19, 1986; plaintiff and 
Ijher children stayed at 292 North Main Street in Freeport, New 

I York. From October 20 to October 22, 1986, they stayed at the 
IjRaceway Imi Motel in Westbury, New York. From October 23 to 
tevember 6, 1986, they stayed at 1A6 West IHilton Street. 

>osevelt. New York. From November 7 to November 11, 1986 they 
igain stayed at the Raceway Inn Motel. From November 12 to 



DeccBber 11. 1986. they stayed at Better Way. an caergency shelter 
at 124 West Fulton Street. Long Beach. New York. From Deceid>er 12. 
1986 to February 1. 1987. they stayed in one room at 26 iUistral 
Avenue. Glen Cove. New York. From February 2 to February 3. 1987. 
they again stayed at the Raceway Inn Hotel. Since February A, 
1987. they have been staying at Better Way. All placements have 
been arranged by D.S.S. 

10. On or about November 7. 1986. plaintiff's five 
children were sent home from their respective schools. Plaintiff 
jwas advised that her children could no longer attend their schools 
because they had moved outside the district. 

11. Upon information and belief, plaintiff's children 
[were excluded from school at the direction of and/or pursuant 
to policies set by defendants. 

12. Defendants have refused to permit any of plaintiff's 
children to attend schoold since November 15, 1986, 

13. Defendants have not advised plaintiff that she has 
a right to contest their decision, nor have they given her an 
opportunity to contest their decision. 

lA. None of plaintiff's children have attended school 
|slnce November 7, 1986. 

15. Defendants have not provided any of plaintiff's 
jchildren with alternative instruction or with any educational 
services since November 7, 1986. 

16. Plaintiff and her children have not abandoned their 
Iresidence in Freeport. nor have they established residence in any 
lother school district. 



17. PUintiff and her children ere residents of the 

District. 

FIRST CAUSE OF ACTION 

18. Article XI. fl of the New York Stete Constitution 
provides that ell children of New York Stete ere entitled to e 
free public education. 

19. Defendants ere ecting in violation of lav. 

SECOND CAUSE OF ACTION 

20. Education Law. §3202 subd. 1 provides, 
inter alia ; 

A person over five and under twenty-one 
years of aee who has not received a high 
school diplooa is entitled to attend the 
?II i? fchoola maintained in the district 
in which such person resides without the 
payment of tuition. 

21. Defendants are acting in violation of law. 

THIRD CAUSE OF ACTION 

22. Defendants' actions have caused and continue to 
cause plaintiff and her children irreparable hann for which there 
is no adequate remedy at law. 

FOURTH CAUSE OF ACTION 

23. Defendants have excluded plaintiffs children from 
school without due process of law. 

24. Defendants are liable in damages under A2 U.S.C. 
§1983. 

WHEREFORE, plaintiff requests judgment as follows: 
1. DECLARING that defendants' actions in excluding 
plaintiff's children from school are in violation of law; 
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2. BUOMIIB dtf«,d«t., their .g.„t, .„d ai^loye.. 
fr« c^l^ to .«l„d. . pUlntiff., eUldr«, fro» .cheol, 

3. BIIIECTMB drf«.d.nt. to ImedUt.ly re.dnit 
plaintiff, children to their reepectlv, .choole; 

*. BlBECniiG defendmt. to provide plaintiff, chlldr, 
«lth .ddltlon.1 .duc.tlon.1 ..rvlce. end/or Instruction to 
co-pe„..te for thoee lo.t by their «„l.«f„i delusion fro. echoolj 

5. AHUtDIHG plaintiff d-«ges In the «ount of $S0.000.| 

«. AWKDIHG pumtlff r.^. attorney •« fees.co.u. 
and disbtirsements; and 

7. GRANTING such other and further relief as may be 
Just and proper. 

Dated: Hempstead, New York 
February || . 1937 

LEONARD S. CLARK 
EDWARD LUBAN of counsel 
NASSAU/SUFFOLK. LAW SERVICES 
COMMITTEE, INC., 
for Plaintiff 
91 North Franklin Street 

vf??f^?S^ York 11550 
(516) 292-8100 
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MASON: Motion for Preli«lnary Injunction 

STATEMENT 

TM. is ari action for declaratory and injunctive relief and 
damages. Plaintiff contends that defendants have unlawfully 
excluded her children fro« school. She has «oved by order to 
show cause for a preliminary injunction enjoining defendants 
from continuing to exclude her children from school and for 
poor person relief. This memorandum is submitted in support of 
plaintiffs motion for a preliminary injunction. 
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ARGUMENT 

AS PLAINTIFF AND HER CHILDREN HAVE 
NOT LOST YHEIR RESIDKMCE I K FREEPORT. 
PDvlNtlFF'S CHILDREN AHE E NTITLED~TP~ 
AttEnd THt! freepOrT PUB< IC SCHOOIs 

Education i,aw f3302 subd. 1 provides, i nter alia ; 

A person over five and under twenty- 
one years of age who has not receivea 
a high school diploma is entitled to 
attend the public schools maintained 
in the district in which such person 
resides without the payment of 
tuition. 

The -question whether a person resides in a particular school 
district is a "mixed question of law and fact." People ex rel. 
Brooklyn children's Aid Society v, Hendrickson . 125 App. Div. 256, 
109 N.Y.S. 403 (2nd Dep't- 1908), affd., 196 N.Y. 551, 90 N.E.2nd 
1163 (1909): Matter of Van Curran and Knop . 18 Ed. Dept. Rep. 
523, 524 (1979); Matter of Richards v. Port Chester-Rye Union 

Free School District . Ed. Dept. Rep. (Dec. Nc. 11490, 

July 17, 1985). There is no single indicator which is conclusive, 
Matter of Manning . 24 Ed. Dept. Rep. 33 (1984), but among the 
relevant factors are physical presence and the person's intent 
with respect to residence. Vaughn v. Board of Education of Union 
Free School District No. 2, Town of Hempstead . 64 Misc. 2d 60, 
314 N.Y.S. 2d 266 (Sup. Ct. Nass. Co. 1970); Matter of Whiteman . 
24 Ed. Dept. Rep. 337 (1985). 
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D-fendants have determined that plaintiff does not reside 
within the Freeport Union Free School District. Relying on 
M atter of Shelmidinq . 22 Ed. Dept. Rep. 206 (1982). defendants 
assert that their determination is binding unless it is 
arbitrary, capricious, or unreasonable, m Schelmiding. the 
determination as to residence was made after a hearing before 
the Board of Education. „ere. however, defendants have not 
given plaintiff any opportunity to contest their determination 
to exclude her children from schoc.l. cf. Takeall bv Rubinstein 
v^JVjabach. 609 F. Supp. 81 (S.D.N.Y. 1985). In these circum- 
stances, the court must closely scrutinize the facts to deter- 
mine if defendants' determination is correct. 

A residence is not lost until another is established through 
both intent and action expressing such intent. Matter of 
Callahan. 10 Ed. Dept. Rep. 66 (1970); Matter of Wadas . 21 Ed. 
Dept. Rep. 577 (1982); Matter of Rich.rd. supra . Defendants do 
not dispute that plaintiff resided in Freeport for ten years, 
until October 15. 1986. Therefore, the question is whether she 
has lost her residence since she was evicted. 

The commissioner of Education has held that the residence of 
homeless students must be determined on a case by case basis. 
Matter of Richards . suEra. The only reported decisions involving 
residence of homeless students are Richards and Pelgado v. 
Freeport Public School Distri.i-, 131 Misc. 2d 102. <99 N.Y.S.2d 
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606 (Sup. ct. Nass. Co. 1986). Defendants contend that this case 
is Identical to Delgado and that Justice Murphy's decision in 
that case is controlling. However, the facts in this case are 
quite different from those In Delgado . To blindly follow Delgado . 
therefore, would be to ignore the case by case analysis required 
in any determination of residency. 

The petitioner In Delgado had resided in Freeport for only 
twenty months before she became homeless, she moved to Suffolk 
County, then returned to Nassau where she was placed in a 
shelter. (Her housing in Suffolk was to be permanent housing 
but petitioner left because it was substandard. In any event, 
moving into what Is intended to be permanent housing could 
certainly be construed as establishing a new residence.) At the 
time the case was decided, petitioner had been homeless for one 
month. Shortly afterward, she obtained permanent housing in the 
district in which the shelter was located. 

Plaintiff's situation is very different. Plaintiff's 
affidavit and her reply affirmation set out the extensive ties 
she and her family have developed in their 

ten years of residence in Freeport. This stands in contrast to 
Delgado, where the court found that "petitioner has not established 
significant or determinative ties with Freeport." 499 N.Y.S. 
2d at 608. Second, unlike petitioner in Delgadg plaintiff has 
not obtained permanent housing. All of her living arrangements 
since she was evicted have been temporary placements arranged 
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through the Department of Social Services, Such temporary 
arrangements constitute neither abandonment of plaintiff's 
Freeport residence nor establishment of a new residence. 
Matter of Hodge , 27 St. Dept. Rep. 690 (Ed. Dept. 1922). Thu&, 
plaintiff still has no residence other than Freeport. Finally, 
in Delgado the court noted that there was no evidence how long 
petitioner would have her abode within the Roosevelt district. 
In this case* however « there i^ evidence that plaintiff will be 
relocated again in the immediate future. There is also a record 
of more than four months in which plaintiff has already been 
relocated eight times. To extend Delgado and hold that plain- 
tiff's children should attend the schools of whatever district 
in which they happen to be sheltered would be to Ignore this 
record. Such a result would not offer plaintiff's children any 
solution at all. 

On the other hand, the facts of this case are analagous to 
those in Matter of Richards , supra . Accordingly, the reasoning 
of that decision is applicable to this case as well. Plaintiff ' 
should be held to be a resident cf Freeport, and defendants should 
be directed to admit her children to school. 
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cowcmsiON 

FOR YHE FOREGOING REASONS, PLAINTIFF'S 
MOTION FOR A PRELIMINARY INJUNCTION 
SHOULD BE GRANTED 



February 26, 1987 
Hempstead, New York 



LEONARD S. CLARK 

BY: EDWARD LUBAN, of counsel 
NASSAU/SUFFOLK LAW SERVICES 

COMMITTEE, INC. 
Attorney for Plaintiff 
91 No. Franklin Street 
Hempstead, New York 11550 
516/292-8100 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NASSAU 

X 

« on behalf of her oinor 
children, et al, 

Plaintiff, 

•against" 

BOARD OF EDUCATION, FREEPORT UNION 
FREE SCHOOL DISTRICT, and JOHN E. 
BIERWIRTH, III, as Superintendent of 
Schools , 

Defendants 

X. 

DEFENDANTS* MEMORANDUM OF LAW 
IN OPPOSITION TO MOTION 

By Order to Show Cause dated February 13, 1987, plaintiff 

has moved for a mandatory injunction compelling defendant 

FREEPORT UNION FREE SCHOOL DISTRICT and its Superintendent of 

Schools to enroll her five children in defendant FREEPORT 'S 

public schools, although the moving papers and the complaint 

allege that plaintiff and her children presently reside in 

Long Beach, New York, which is within the jurisdictional area, 

of the LONG BEACH CITY SCHOOL DISTRICT. 

Defendant FREEPORT UNION FREE SCHOOL DISTRICT is a 

-Dunicipal corporation charged by law with the responsibility 

of providing free education to persons of designated age who 

reside within the geographical boundaries provided by law 

under its jurisdiction, to wit: generally to persons who 

reside in FREEPORT, NEW YORK. For such residents, such 

education is without charge; there is also provision in law 



for non-residents to be charged a tuition for such education 

outside their residential district. Addresses in Long Beach 

are not within FREEPORT'S statutory geographical area. 

Section 3202 (1) of the Education Lav provides: 

*'A person over five and under tventy-one 
years of age vho has not received a high 
school diploma is entitled to attend the 
public schools maintained in the di.'^trict 
in which such person resides without the 
payment of tuition.*' 

The moving papers allege that plaintiff and her five 
children presently reside at 124 West Fulton Street, Long 
Beach, New York, which she describes as a temporary shelter. 
Plaintiff further alleges that she and the children resided in 
Freeport f^om 1976 until October 15, 1986; that thereafter for 
four days she resided at another Freeport address; then lived 
in a motel in Westbury, then in Roosevelt, again in Vfestbury, 
and then in Long Beach. Plaintiff states they then resided in 
Glen Cv.ve, and since February A, 1987 she and the children 
have resided at the noted address in Long Beach. Plaintiff 
further states that in November the children ceased attending 
school, after the FREEPORT school authoritities determined 
that the children were no longer residing in FREEPORT. 

Plaintiff does not allege that she has attempted to 
register the children for school in LONG BEACH, or elsewhere; 
apparently, according to the moving papers, after the children 
stopped attending school In FREEPORT, she merely keeps them at 
home, watching television. The moving papers do not allege 
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that plaintiff has any particular ties to FREEPORT, such as 
cnploynent or church attendance, other than the fact that she 
resided there until October, 1986. 

Plaintiff does not discuss in her papers how the children 
would get from their present residence in LOKG BEACH to the 
three different schools the children previously attended in 
FREEPORT; she does not now request an Order requiring FREEPORT 
to "bus" the children, but it is noteworthy that she alleges 
that she does not own a car. 

POINT I 

UPON THE FACTS ALLEGED, NO RELIEF 
IS AVAILABLE TO PLAINTIFF AGAINST 
THESE DEFENDANTS 

Whether a child is a resident of a particular school 
district, is, for the purposes of the Education Law, a "mixed 
question of law and fact". People v. Hendrickson. 125 App.Div. 
256, 109 N.Y.Supp. A03, aff'd 196 K.Y. 551 (1908). In the 
case at Bar, for the purposes of the pending motion only, 
defendants have not contested any of the facts alleged by 
plaintiff, so this matter rests in this Court as a question of 
law. 

"The burden of proving residence in the district is upon 
petitioner". Matter of Conine . 9 Ed. Dept. Rep. 32, accord . 
Matter of Fenton. 15 Ed. Dept. Rep. 100; Matter of Yen Curran 
and Knop . 18 Ed. Dept. Rep. 523. 

Plaintiff alleges that the FREEPORT school authorities 



tent the children hone in November, 1986 upon a determination 
that they were no longer residing in FREEPORT. That deter- 
mination is binding unless shown to be arbitrary or 
capricious: 

"A determination by a board of education 
or a superintendent of schools that a 
child is not a resident of the school 
district will not be set aside unless it 
is established by the petitioner to be 
arbitrary, capricious or unreasonable." 

Hatter of Shelmiding 
2.2 Ed. Dept. Rep. 206 

A^^^^o'^^i Matter of Buglione. 1^ Ed. Dept. Rep. 220, both cases 

in Matter of Delaeo^ 2A Ed. Dept. Rep. Decision No. 
11394 dated January 30, 1985 by the New York Commissioner of 
Education. 

I" Vaughn v. Board of Education, Hempstead Union Free 
School District. 6^ Misc. 2d 60, 3U K.Y.S.2d 266 (1970), MR. 
JUSTICE DAKIEL G. ALBERT of this Court held: 

"The term 'residence' has been defined as re- 
quiring merely 'bodily presence as an in- 
habitant in a given place*.... But where, 
as here, the parents and guardians of the chil- 
dren have no other residence and the children 
dwell with them within the school district, 
although such residence may not be accompanied 
by an intention to dwell there permanently, 
the obligation of the district to provide 
such children with a free education is clear 
and unequivocal." 
In the case at Bar, the children are presently residing 

in Long Beach. It is thus clearly the statutory and con- 
stitutional duty of the LONG BEACH CITY SCHOOL DISTRICT to 
provide the children with an education, even though the 
plaintiff may look upon such residence as temporary. 



In the Vaughn case, MR. JUSTICE ALBERT continued: 



^he fact reoains that at the present time 
the petitioners reside vithin the Uniondale 
*$5JOo1 district vithin the neaning of Section 
3202, subdivision 1, of the Education Law. 
Therefore, their infant children and those 
infants who reside in their households and 
to whoin they stand in loco parentis are 
clearly entitled to attend the tJniondale 
public schools. 

Plaintiff cites for authority the Decision of the 

Commissioner in Richards v. Board of Education Port Chester- 

RiieJJFSD, Decision No. 11A90 of July 17, 1985. The decisions 

of JUSTICE ALBERT in Vaughn and of JUSTICE MURPHY in Delgado 

reached contrary results from that reached in Richards , but in 

fact the application of law is the same. The Richards 

decision stands for a proposition directly contrary to that 

proffered by plaintiff; in Richards 

♦Petitioner had received a certificate 

from a federal housing subsidy program 

for housing in Port Chester 

♦Petitioner had her mailing address in 

Port Chester 

♦Petitioner had extensive family in Port 
Chester 

♦Petitioner attended church in Port Chester 
♦Petitioner was required to report to the De- 
partment of Social Services located within Port 
Chester for an emergency housing placement 
♦Petitioner had her primary community ties in Port 
Chester 

♦Petitioner had diligently attempted to locate 

housing for herself in Port Chester 
♦Petitioner had weekly requested the Department 

of Social Services to find her housing within 

Port Chesti*r 
♦Petitioner spent all her time in Port Chester 
♦Petitioner returned to her assigned motels only 

to sleep. ' 



In the case at Bar, plaintiff Jjas failed to allege a 



tingle one of the nany factual guidelines delineated by the 
Commissioner In Richards, where the decision was careful to 
point out: 

o?*?!!"f"2'i*"'f of residency are mixed questions 
oL™i S*^ f**"' Ir*'^*'*' themselves to 

luA tl ^f^'J^'i^?"!; circumstance 

«S5e??'s"^lnden^Sf?."""*"^ ^^'^^'^^ 
The Commissioner continued: 

•'Nor do policy considerations lead inevitably to a 
rfS,H^fi*'r homeless students should be 

J^'.J^'^f" distraict in which they 

resided at the time they became homeless." 

The Commissioner noted: 

"In certain circumstances such students are placed 

wiir°S!»r^ ^'^'S*^?^ ■ distance from their 

fiJ^f no°«»/enderlng transportation to that dis- 
11a ^?f*» impractical 2.nd undesirable. Unless 
and until legislation is enacted specifically 
addressing the education of homeless childreri, 
the residence of such children must be determined 
on a case by case basis." 

The Commissioner then quoted his earlier decision in Matter of 
Conine, supra: 

appellant proves that the children 
are residents of respondent school district or 

"It^t"' exceptions to the general 

SJs'dJ^Sici;!""^' 

It is thus apparent that plaintiff has made neither the 
factual or legal showing of being entitled to relief in this 
proceeding against the defendants. In fact, it is clear that 
she has sued the wrong school district; the legal respon- 
sibility of educating plaintiffs children rests upon the LONG 
BEACH CITY SCHOOL DISTRICT. 



In the Delgado case, mentioned above, where also the 
petitioner had claimed to be residing outside of FREEPORT'S 
legal geographical area, but in temporary housing, JUSTICE 
MURPHY wrote: 

"The petitioner and her children live in Roosevelt. 
Thus, they enjoy all the rights of their neighbors, 
including the right of each of these two children 
to be educated in the Roosevelt schools without 
the payment of tuition. It is quite irrelevant 
to a resolution of this dispute whether the residen- 
cy will be short or long, temporary or permanent. 
The question of residency is and must be a question 
of fact and not surmise.*' 

JUSTICE MURPHY continued: 

"The petitioner seeks to have her children regis- 
tered in Freeport schools. Her preference, however, 
is not at all governing.... At the present time, 
the petitioner and her children have no abode except 
that which they have in Roosevelt nor is there 
any evidence how long they shall have that abode 
or when or where their next abode, if any, will 



And, the Court carefully pointed out: 

"For the guidance of the parties this Court finds 
that petitioner has not established significant 
or determinative ties with Freeport. What ties 
were shown amount merely to living there." 

JUSTICE MURPHY also dealt with the problems of transportati 

"The problem of finding a safe and suitable way 
to deliver these children to Freeport schools from 
their abode in Roosevelt has not been clarified. 
How they would be returned to Roosevelt is equally 

doesn't make sense to have 
children living in Roosevelt go back to Freeport 
for further education when other children living 
in the same abode or on the same street are at- 
tended to by their own available and convenient 
school facilities. The proposed resort to Free- 
port schools would, at once, make them 'visitors' 
both where they go to school and in their home 
community of Roosevelt." 



In the quoted Delfcado case, where, there, also, there was 
insufficient time for defendnts to make a cross-motion to 
dismiss on the return date of the order to show cause, MR. 
JUSTICE MURPHY searched the record and dismissed the 
proceeding as to FREEPORT. This Honorable Court must do the 
same . 

COKCLUSION 

THE MOTION MUST BE DENIED AND THE 
ACTION DISMISSED AS TO BOTH DEFENDANTS. 

Respectfully submitted, 

IRVING M. WALL 
Attorney for Defendants 

ALFRED W. CHARLES 
of counsel 
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4 

III. CASES AND PLBADINGS 

A. Decided Cases 

4. Vingara v. Borough of 
Wrightstown 
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FACSIMILE 



GLORIA VINGARA, RUTH BARGER 
HELEN WALKER, KAREN BULLUCK, 
and ALFRED A. SLOCUM, PUBLIC 
ADVOCATE OF JEW JERSEY, 



Plaintiffs, 

V. 

BOROUGH OF WRIGHTSTOWN, 
Defendant. 



* 
* 



SUPERIOR COURT OF 
NEW JERSEY CHANCERY 
DIVISION, BURLINGTON 
COUNTY 

DOCKET NO. C-7545-87 



This matter being opened to the court on the application of 
Frederick w. Hardt, attorney for the defendant, the Borough of 
Wrightstown, and the court having considered the moving papers, 
and 

IT APPEARING THAT, on November 9, 1987, the defendant 
Borough of Wrightstown adopted Ordinance No. 13-1987, copy 
attached hereto, in which the defendant Borough amended its 
zoning ordinance by deleting the 30 day limit on motel occupancy 
that is the subject of plaintiffs' challenge in this matter, and 
good cause appearing. 
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IT IS on this 5th day of January, 1988 
ORDERED AND ADJUDGED that the complaint filed by the plaintiff is 
hereby dismicsed on the grounds that the claims asserted by 
plaintiffs in the complaint have been rendered moot by the 
defendant's adoption of Ordinance No. 13-1987 on November 9, 1987 



s/HAROLD S. WELLS, III, J.S.C. 



231 



tVJtl^ *• SLOCUM, PUBLIC ADVOCATE 
DEPARTMENT OP THE PUBLIC ADvScJ^E 
DIVISION OP PUBLIC INTEREST ADVOCACY 
BY: DAVID G. SCIARRA '^'^^OCACY 

SUSAN R. OXFORD 
CN - Ifo'^'"'^'' ^"^"C ADVOCATES 

TRENTON, NEW JERSEY 08625 
(609) 292-1692 



GLORIA VINGARA, RUTH BARGER 
HELEN WALKER, KAReS BuJlS^K,' 
and ALFRED A. SLOCUM, PUBLIC 
ADVOCATE OP NEW JERSEY, 

Pla5:itiff3, 

V. 

BOROUGH OP WRIGHTSTOWN, 
Defendant. 



SUPERIOR COURT OP NEW JERSEY 
CHANCERY DIVISION 
DOCKET NO. 



Civil Action 

ORDER TO SHOW CAUSE WITH 
TEMPORARY RESTRAINTS 



Scla„a, .3»i3t„t oeputy P„.xx= *avo«te, appe,.i„, ,,,,,, 

I'T"' """"" " ' - 

the affidavits annexed hereto th^t ^h , . 

ereto that the plaintiffs will- suffer 

injunction in thia action: 

It is on this.;^(;'^day of igg? 

ORDERED that the defendant Borough of Wriohtsto. . 

^ wrigntatown show cause 
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forenoon or as aoon thereafter aa counsel can be heard why an 
order should not be issued restraining and enjoining the 
defendant from undertaking an action pursuant to Section 14- 
6. 5b. 4 of the defendant's zoning ordinance to remove plaintiffs 
and any other homeless families presently residing in motels 
within the Borough of Wrightsfown u.^til a final hearing on this 
matter. 

IT IS FURTHER ORDERED that defendant Borough of Wnightstown 
is hereby restrained and enjoined from enforcing any violation c ' 
Section 14-6. 5b. 4 of the defendant's zoning code either throu^jh 
taking direct action against the plainti'^fa and any other 
homeleas family and/or through taking indirect action againat any 
T^otel owner who providea emergency houaing to homeleaa familiea. 

IT IS FURTHER ORDERED that the reatrainta contained in thia 
order ahall expire on the return day hereof or until further 
order of the Court. 

IT IS FURTHER ORDERED t^at true but uncertified copies of 
the complaint and the affidavits attached thereto and of this 
order be served upon the defendant within <J days from the 
date hereof. 

Harold B. Wells, m, j.s.C. 

O o 
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Honorabl* Martin L. Hainas, j.s.C. 
Suparior Court of Naw Jersay 

Courta Facility , 
Kt. Holly, New Jersey 08060 

Re: Vinqara, at al. v. Borough of Wrightatown 
t «tL Judge Haines: 

Pleaaa jccept the following letter brief from the plaintiffs 
and the Public Advocate of New Jersey, Alfred A. Slocum, in 
support of their application for tenporary restraints in the 
above-captioned matter. In this application, plaintiffs and the 
Public Advocate seek an order enjoining the defendant Borough of 
Wrightatown from undertaking any action to remove plaintiffs and 
other homeless families from the McGuire/Holiday Motel in 
Wrightatown on Oct^bor 1. On that day, the defendant intends to 
enforce Section 14-6. 5b. 4 of the defendant's zoning ordinance 
that limits occupancy of motel rooms in the defendant Borough to 
a maximum of days. 

^s we explain below, the criteria for iasuance of emergent 
injunctive relief are clearly satisfied in this application. See 
Crowe V. piGioia. 90 N^. 126, 132 (1982). Accordingly, the 
Court ahould grant the req; sted relief to enaure that homeless 
familiea and their children can receive adequate emergency 
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Honorable Martin L« Haines -2- September ^9, 1987 

ahelt^r, including appropriate educational opportunities, /ithout 
infringenent fron arbitrary, unreasonable and inpermissible 
municipal time limits. 

First, removal of plaintiffs from their emergency shelter on 
October 1 will seriously disrupt the lives of plaintiffs and 
their ch.lldren. Plaintiffs will be forced to assemble all of 
their belongings and relocate into a different emergency 
shelter most likely in another motel, in some as yet unspecified 
community. Host importantly, however, plaintiffs will be 
required to transfer their school age children from the New 
Hanover Elementary School, the school which these children have 
attended since the first day of the current school year, or since 
September 1987. Many of these children are classified as having 
learning problems and, as a result, are enrolled in remedial 
reading programs or classes for children with learning 
disabilities, if plaintiffs* children are compelled to transfer 
from the New Hanover School into another school district, these 
children will suffer irreparable harm by being deprived of the 
consistent and stable educational opportunity that is available 
to children of families that reside in Wrightstown. 

Second , the material facts underlying this application are 
uncontroverted. These undisputed facts can be summarized as 
follows: 

1. the plaintiffs are homeless and have 
young children of school age in their families. 
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2. The plaintiffs are indigent and their 
only income consists of an AFDC grant and food 
stamps from the Burlington County Welfare Board 

(BCWB). 

3. Because they are homeless # plaintiffs 
are eligible for emergency shelter assistance 
(EA) from the BCWB pursuant to W.J>A.C. 10:82- 



5.10. Under an injunction issued by the 
Appellate Division in Maticka v. City of 
Atlantic CitV r 214 N.J. Super . 434 (App. Div. 
1987) r the BCWB must provide homeless families 
with emergency shelter without regard to any 
time limit and until such time as the family 
secures permanent housing. 

4. Under the EA program, the BCWB 
provided emergency shelter to plaintiffs in 
rooms in the NcGui re/Ho 1 i day Notel in 
Wrightstown, New Jersey. 

5. In early September 1987, the 
plaintiffs enrolled their children in the New 
Hanover Elementary School, the school that 
serves residents of Wrightstown. 

6. The plaintiffs* children, on 
different days beginning September 1987, began 
attending the New Hanover Elementary School. 
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1. Shortly after plaintiffs's children 
began attending the New Hanover Elementary 
School, on or about September 11, 1987, the 
defendant took action to enforce Section 
14.6.5b.4. of the defendant's zoning ordinance. 
This Section provides that "[T]here shall be a 
residence limitation on all goests (in rooms in 
motels licensed under the zoning code) of^ 30 
d^y a maximum ," (emphasis supplied). 
Specifically, the defendant Borough notified 
the owner of the NcGuire/Holiday Motel and the 
BCWB that the plaintiffs and other homeless 
families had occupied their rooms for more than 
30 days and were, therefore, in violation of 
Section 14-6. 5b*4. Further, defendant 
instructed the motel owner and the BCWB to 
immediately remove plaintiffs and other 
homeless families from the motel and, if the 
motel owner failed to comply, enforcement 
proceedings would be instituted against him by 
the defendant. 

8. Defendant objects to providing 
education to plaintiffs' children at the New 
Hanover Elementary School on the basis that 
these children are not permanent residents of 
Wrightstown and that the cost of educating 
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homeless children will be borne by the 
residents of Wrightstovn. 

9. As a result of defendant's 
enforcement action, the BCWB relocated 
approximately 14 homeless families from 
Wrightstovn into other communities beginning 
September 11, 1987. The plaintiffs, however, 
have refused to move despite directives from 
the BCWB that they must do so pursuant to the 
30 day time limit in defendant's zoning 
ordinance. 

10. On September 15, 1987, the defendant, 
at the request of the plaintiffs and the BCWB, 
extended the deadline for plaintiffs' removal 
until October 1. 

11. The removal of plaintiffs under 
Section 14~6.r/b.4 of defendant's ordinance will 
cause plaintiffs serious hardship in that they 
will have to move all of their personal 
belongings and their families to another motel 
in some other community. This type of abrupt 
relocation will disrupt plaintiffs' attempts to 
provide a stable and healthy living environment 
for thems<ilves and their children and will 
seriously hinder plaintiffs' efforts to locate 
permanent housing . Furthermore , plainti f f s ' 

" 238 



Honorable Martin L. Haines 



•6- 



September 29, 1987 



children will be required to transfer from the 
New Hanover Elementary School into a different 
school. If requiced to transfer, these 
children will suffer irreparable harm by having 
their educational program at the New Hanover 
School completely disrupted and by havino to 
enroll in another school system • 

Thirdf the plaintifs can demonstrate a likelihood of success 
on the merits of the claims in their complaint. Plaintiffs will 
briefly describe below the emergency assistance or BA program 
under which they are receiving emergency shelter from the BCWB. 
Then plaintiffs will discuss the likelihood of success on each of 
their claims against defendant's ordinance. 

1. The EA Program 
In this mattev, plaintiffs have been provided with emergency 
shelter in the McGuire/Holiday Motel by the BCWB through the 
emergency assistance (EA) program. Emergency assistance is "a 
component of the overall plan of assistance for dependent 
children embodied by that [the AFDC Law] legislation." Maticka 
v. City of Atlantic City , 216 W.J. Super . 434^ 446 (App. Div. 
1987 ). In the AFDC Law, the Legislature established a 
Cwuiprehensive system of aid and assistance "Ct]o provide for the 
care of eligible dependent children in their own homes .... 
under standards compatible with decency and health." w.J.S.A , 
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44:10-1 et seq. The Legislature also directed the Department of 
Hunan Services (DHS) to issue "all necessary rules and 
regulations" in order, inter alia , "[T]o assure that the program 
shall be in effect in all counties of the state and be mandatory 
upon them." N.J.S. A . 44:10-3(a). Furthermore, the AFDC Law 
requires that county welfare agencies (CWA*s) be established in 
each county and that the CWA's directly provide aid and 
assistance to eligible families in accordance with DBS' 
regulations. In pertinent part, N.J.S.A. 44:10-2 provides that: 



Eligible dependent children livin^ in New 
Jersey and the parent or parents or 
relative or relatives with whom they are 
living shall be entitled to financial 
assistance and other services from the 
county welfare agency of the county in 
which they reside. 

Pursuant to its express authority under the AFDC Law, the 

DHS has implemented not only a program of regular monthly 

assistance payments r but also an emergency assistance program for 

AFDC families who become homeless. N ;J.A.C . 10:82-5.10 directs 

county welfare agencies to provide "adequate emergency shelter" 

to homeless families. The elements of this regulation are 

described by the Appellate Division in Mattcka v. City of 

Atlantic City , supra at 439: 



W. J.A.C . 10:82-5. 10(c) authorizes emergency 
assistance for families with dependent children 

Cw]hen ther > has been substantial loss 
of shelter, food, clothing, or household 
furnishings by fire, flood or other 
similar natural disfster, or when , 
because of an emergent situation over 
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which they had no control or op[>ortunity 
to plan in advance # the eligible unit is 
in a state of homelessness and the 
county welfare agency determines that 
the providing of shelter and/or food 
and/or emergency clothing^ and/or 
minimum essential house furnishings are 
necessary for health and safety. . . . 

Subparagraph (1) of that section, as amended 
effective June 1986, imposes a maximum 90«-day time 
limitation on the grant of emergency assistance for 
shelter by restricting assistance to a "temporary 
period not to exceed two calendar months following 
the month in which the state of homelessness first 
becomes known to the county welfare agency. 

In Maticka t the Public Advocate challenged the 60 to 90 day 
time limitation on emergency shelter in N;J.A.C . 10:82-5. 10(c) on 
the basis that this time limit "provide(s) an insufficient time 
for obtaining new housing by displaced families" and, therefore, 
violates the legislative objectives of the APDC Law. Id. at 439. 
Although Judge Sylvia Pressler concluded that the Court could not 
"definitively asaeaa the validity" of the time limitation, the 
Court directed the DHS to conduct comprehensive rule-making 
proceedings to d()termine what, if any, time limit is appropriate 
to achieve the statutory purposes for AFDC. Id. at 455. 
(furthermore, the Mat icka court enjoined the DHS and CWAs' 
throughout the state from employing the time limit to terminate 
emergency shelter until the DHS completes its rule-making 
proceedings. Id. at 456. 

Following the Mat icka decision, the DHS issued program 
instruction No. 87-2-2 (February 13, 1987) (attached) which 
advises all CWA's that " [A]pplication of the time limitation on 
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the provisions of emergency assistance set forth In tt.j.k.C . 
10:82-5.10(c) is "suspended until further notice." 

In the face of this conprehensive, state-supervised scheme 
for providing adequate emergency shelter to homeless families 
under the AFDC Lav and the BA regulation, the defendant in this 
matter is seeking to enforce its ^ ;^n 30 day limitation on the 
tire in which plaintiffs and other homeless families can receive 
emergency shelter in motels within its borders. Moreover, the 
defendant is enforcing the time limit as a means to relieve 
itself from the burden of educating plaintiffs* children and 
other homeless children in the public school system that serves 
Hrightstown residents. Under these circumstances, plaintiffs can 
demonstrate a likelihood that they will succeed in invalidating 
defendant's policy and practice on several distinct grounds. 

2. Defendant's Time Limit Directly Conflicts 
With State Law and Pablic Policy 

Plaintiffs contend that the defendant's 30 day time 
limitation on the occupancy of motel rooms by homeless families 
is invalid under well-established principles of state preemption. 
Specifically, the time limit is preempted by the duty placed upon 
the DHS and the BCWB to provide adequate emergency shelter for 
periods longer than 30 days under the AFDC Law, N.J.S.A . 44:10-1 
et seq ., the EA regulation, N.J.A.C . 10:82-5.10, and our state's 
public policy towards the homeless. 

As the Supreme Court has stated, " [p]r eempt ion is a 
judicially created principle base|l on the proposition that a 
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municipality, which is an agent of the State , cannot act contrary 
to the State." Overlook Ter. Manaqeaent v. Rent Control Bd. off 
W. New York , 71 N^. 451, 461-62 (1976). To determine whether a 
municipal action is preempted, courts routinely analyze the 
municipal action against ffive separate considerations. Id. 
Under each off these considerations, the defendant's 30 day time 
limit is clearly preempted. 

rivat , it is evident that the defendant's time limit 
confflicts with the time limitations ffor emergency shelter 
assistance established by the DHS under state law. The DHS, in 
administering the APDC Law, has directed CWAs to provide adequate 
emergency shelter to homeless ffamilies who receive AFDC beneffits 
N.J.A.C . 10:82-5. 10(c) (1). Furthermore, in the EA regulation, 
the DHS established a 60 to 90 day time limitation on emergency 
shelter assistance ffor ffamilies that are eligible ffor such 
assistance. Moreover, under Maticka, the 60 to 90 day time 
limitation cannot eveii be employed until the DHS completes 
proceedings to adopt a revised EA regulation. 

Thus, present state law mandates that the DHS and BCWB to 
provide adequate emergency shelter to homeless ffamilies until 
these families secure permanent housing. As a result off the 
severe shortage off low income housing in our state, homeless 
ffamilies may remain in need off emergency shelter ffor extended 
periods of time. Yet, despite these express state law 
requirements, defendant seeks to enfforce its own local 30 day 
limit on occupancy by homeless ffamilies off any motel room 
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utilized by the BCNB for emergency shelter under the EA program. 
Thus# the enforcement by defendant of a municipal time 
limitation stands in direct conflict with the state lav^ as 
interpreted in Maticka , that homeless families be provided with 
"an adequate period for the location of substitute permanent 
housing for displaced families." Id. at 453. 

Second r there can be no doubt that the Legislature expressly 
intended a state agency, the DHSr to have the exclusive authority 
to determine the manner in which assistance is provided to needy 
families with dependent children. As discussed abovsr the AFDC 
Law explicitly requires the DHS to issue "all necessary rules and 
regulations ... to accomplish the purposes of the AFDC 
program". N. J.S. A . 44:10-3. Pursuant to this delegated 
authority^ the DHS has determined that homeless families 
throughout the State should receive emergency shelter and that 
this type of assistance should be available for periods longer 
than 30 da/s. 

Third r the matter that the defendant seeks to regulate in 
this case — time limits on emergency shelter provided through 
the BA program — is clearly an issue that requires uniform 
treatment on a statewide basis. CWAs must retain the ability to 
operate under uniform rules regarding the length of time that 
shelter assistance will be provided to homeless families. These 
CWAs Jimply will be unable to perform their duties if they are 
required to comply with diverse and different time limitations 
imposed in 567 different municipalities. 
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Poorth, as alluded to above, the scope of the state scheme 
for public assistance to needy fanilies with dependent children 
is "so pervasive and comprehensive" that it clearly precludes 
nunicipal regulation in this field. Overlook Ter. Mange, v. Rent 
Control Bd. of W; New york , supra at 461-62. Indeed, the 
delegation of authority to the DHS and BCWB under the AFDC Law is 
so complete that there is not the slightest hint of any 
legislative intent that municipalities may intrude into the 
operation of this program through the exercise of any of its 
powers, zoning or otherwise. 

Finally , the defendant's 30 day time limitation clearly 
stands as an obstacle to the proper fulfillment of the 
Legislature's objectives for the AFDC program. As plaintiffs' 
affidavits demonstrate, the goal of providing adequate emergency 
shelter assistance to homeless families will be totally 
frustrated if these families are forced to pack-up and move from 
town to town, from motel to motel, every 30 days on the basis of 
municipal ordinances. Indeed, enforcement of defendant's time 
limit will likely result in homeless families remaining homeless 
for longer periods of time because they will not obtain :he type 
of stable temporary living arrangment that is needed to locate 
permanent housing, educate children and raise' a family in a 
proper and healthy fashion. 

For all of these reasons, there is a strong likelihood that 
plaintiffs will prevail on their claim that defendant's 30 day 
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time limitation directly conflicts with, and ia preempted by, 
state lav requiring shelter assistance to the homeless. 

3. Defendant's Time Limitation Constitotes 

ExclQsionary Zoning 

Under Article I, paragraph 1 of the New Jersey Constitution, 
zoning regulations "must not be unreasonable, arbitrary or 
capricious" and "the means selected must have a real and 
substantial relation to the object sought to be attained • . . 
Ktrsh Holding Co. v. Borough of Wanasqaan , 59 N.J . 241, 251 
(1971). Furthermore, the zoning power, in order to comport with 
due process, must be exercised in a manner that benefits the 
general welfare and, in particular, the housing needs of those 
residing not only within, but also outside of the community, so. 
Burlington Cty. WAACP v. Mount Laurel Tp . , 92 N.J . 158, 208-09 
(1983) (" Mt. Laurel "). 

Defendant's 30 day tlnte limit on motel occupancy, as applied 
to plaintiffs and other homeless families, cannot withstand 
scrutiny under these basic zoning principles. First , the 
defendant is employing this time limit as a means of removing 
homeless families from its borders so that the defendant can be 
relieved from the financial burdens associated with educating 
plaintiffs* children in local schools. The defendant's time 
limit, when employed for this purpose, is so unrelated to any 
legitimate zoning objective that it is clearly arbitrary and 
unreasonable. Indeed, the Law Division has held that it is 
impermissible for municipalities to enact zoning ordinances that 
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are Intended to limit or restrict the presence of families with 
school-age children within their borders, ir Holino v. Mayor and 
Cooncil of Bor« of Glassboro t 116 N«J« Super 195 (Law Div. 1971) 
the Court invalidated a Glassboro ordinance that restricted the 
numtwr of bedrooms in apartment complexes ^^ithin the Borough on 
the basis that the ordinance constituted impermissible fiscal 
zoning: 



The added question is the right of 
Glassboror by zoning regulations^ to 
restrict its population to adults and the 
exclusion of children. 

The effort to establish a well balanced 
community does not contemplate the 
limitation of the numoer in a family by 
regulating the type of housing. The 
attempt to equate the cost o£ education to 
the number of children allowed in a 
project ci a community has no relation to 
zoning. The governmental cost must be an 
official concern but not to an extent that 
it determines who shall live in the 
municipality. 

With all our advances in expertise, it is 
doubtful if the cost for educating 
children can ever be a profitable 
undertaking. 

Molinor supra at 203-04. 

Similarly, by enforcing the 30 day limit against plaintiffs, 

defendant is attempting, through exclusionary zoning, to expel 

homele&>a children from its borders and thereby protect its 

educational budget from any increased costs. such zoning is 

clearly unconstitutional under Molino. 
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Second s tha 30 day time limits as amployad by defendant 
against plaintiffs^ is a blatant effort to prevent homeless 
families from residing on an emergency basis in Wrightstown. The 
erection of such a barrier to the placement of homeless families 
within the community is the very type of exclusionary zoning 
condemned by the Supreme Court in Mt» Laurel II , Indeed^ by 
banishing homeless families from its borders under the time 
limitr the defendant is arbitrarily exercising its zoning power 
in a manner that not only "favor (s) rich over poor"# but also 
imposes "further di&advantages" on the homeless solely on the 
basis that these persons lack permanent shelter altogether. Id. 
at 209. In this lights defendant's enforcement effort is "not 
only a variance with the requirement that the zoning power be 
used for the general welfare but with all concepts of fundamental 
powers and decency that underpin many constitutional 
obligations". Id. at 209-210.* 



* Sheltering the homeless in an adequate manner is a 
fundamental state policy thac rests upon a solid legal 
foundation. Indeed# in Haticka# Judge Pressler recognized that 
it is a basic function of government in our State to care for the 
homeless: 



we start with the self-evident proposition 
that a civilized society cannot tolerate the 
homelessness of those of its members who are 
too impoverished to provide shelter for themselves. 
He doubt# moreover^ that there is any proposition 
currently affecting the welfare oi* our citizenry 
which has received more intense and syiupathetic 
attention from every brance of governmental or 
which represents a more compelling public policy 
cf this state. 

Maticka, »upr« at 447-448. Defendant's att.npt to exclude 
Foofnot* continues on next page) 2dR 
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Thuflf plaintiffs have demonstrated a likelihood of success 
on their claim that defendant's time limit is arbitrary and 
unreasonable and constitutes exclusionary zoning in violation of 
Article I, paragraph 1 >f the New Jersey Constitution. 



4. Defendant Borough's 30 Day Limit On 
Occupancy Of Motei Rooms Improperly DtacriJmTnates 
Against Homeless Families and Deprives Hom«Ieas Children 
of Appropriate Educational opportnnlttea in Violation of 
the New Jersey and Dnited States Constituttona 

The Borough of Wrightstown is enforcing its 30 day limit on 
occupancy of motel rooms in a manner that improperly 
discriminates against homeles<s families and deprives homeless 
children of appropriate educational opportunities in violation of 
the New Jersey and United states Constitutions. For this 
additional reason the plaintiffs have a clear likelihood of 
success on the merits. This Court shoud, therefore, grant the 
relief sought and enjoin the defendant from enforcing the 
ordinance in this manner. 

Both the New Jersey and United states Constitutions 
guarantee to New Jersey citizens equal protection of the law. * 



<^°°'CiiVff§JSto"^l ^-t^irmPm^^lrB-e^^J clearly undermines thi. 
statewide public policy. 



* In the New Jersey Constitution, equal protection is 
guaranteed under Article I, para. 1. Robinson v. Cahill , 62 N.J. 
473, 462 (1973), subsequent history omitted. The FourteerTT'h 
O Amendment of the United states Constitution provides: 
ERJC (footnote continues on next page). 243 



Honorable Martin L« Haines -17- 



September 29, 1987 



The public educational requirements for New Jersey children are 
set lorth in the New Jersey statutes* Basically, parents are 
required to send on a regular basis, and school districts are 
required to accept free of charge, children between the ages of 
five and 20 years who are either domiciled within the school 
district, or whose parent or guardian is residing temporarily in 
the district. N.J. 3. A . 18A:38-1*; W/J.S.A . 18A:38-25, 26; 
18A:38-31. 

Plaintiffs* children are clearly entitled to attend the 
public schools of the district in which they are presently 
residing with their parents. In fact, plaintiffs are compelled 
U'iider State law to send their children to this school district as 



(Footnote continued from previous page) 

Cn]o State shall . . . deny to any 
person within its jurisdiction the 
equal protection of the laws. 



N.J.S.A . 18A:38-1 provides, in pertinent part: 

**Public schools shall be free to the following 
persons over five and under 20 years of age: 
(a) w.iy person who is domiciled within the 
school district: . . . (b) Any person whose 
parent or guardian, even though not domiciled 
within the district, is residing temporarily 
therein .... 



N.J.S.A . 18A:38-25 and 26 require parents to ensure that 
their children regularly attend the public schools of the 
district (or a qualified private school) during all the diys and 
hours that the public schools are in session. Failure of a 
parent to comply subjects the parent to a fine under N.J.S#A . 
18A:36-31. 
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long as Wrightstown constitutes plaintiffs' present residence. 
The reason for these statutory directives is to effectuate, in 
part, the requirement under Art. 8, Sec. 4, par. 1 of the New 
Jersey Constitution that the Legislature "provide for the 
maintenance and support of a thorough and efficient system of 
free public schools for the instruction of all children in the 

State . . . .- Notably, in the Public School Education Act of 

« 

1975, N.J.S.A . 18A:7A-l et ae^. , the Legislature declared: 



The goal of a thorough and efficient 
system of free public schools shall be to 
provide to all childreir tn Hew Jersey, 
regardless of socioeconomic states ~oF 
geogra phic location , tne educational 
opportunity which will prepare them to 
function politically, economically and 
socially in a democratic society. 
N.J.S.A . 18A:7A-4 (emphasis added). 

Recent federal law also reflects this mandate to provide 

educational opportunities to children regardless of socioeconomic 

status or geographic location. On July 22, 1987, the United 

States Congress enacted the McKinney Homeless Assistance Act, 

P^L. 100-77. In this Act, Congress specifically addressed the 

need for appropriate educational opportunities for homeless 

children, declaring it to be "the pclicy of the Congress that 



(1) each state educational agency shall 
assure that each child of a homeless 
individual and each homeless youth have 
access to a free, appropriate public 
education which would be provided to the 
children of a resident of a State and is 
consistent with the State school 
attendance laws; and 



251 



ft 



Honorable Martin L« Haines 



-19- 



September 29, 1987 



(2) in any State that has a residency 
requirement as a component of its 
compulsory school attendance laws# the 
State will review and undertake steps to 
revise such lavs to assure that the 
children of homeless individuals and 
home less youth are afforded a free and 
appropriate public education. 

P.L . 100-77r r.ec. 721. 

These legislative goals are plainly defeated by 

Wrightstovn * s at tempted enforcement of its 30 day limitation on 

motel occupancy. Children who are forced to transfer to a new 

school district every 30 days are deprived df the stability and 

continuity of instruCiion thatr at a minimum, will provide them 

with an opportunity to learn. Such a policy is without a doubt 

not an "appropriate" educational opportunity which will prepare 

them to function in society. 

Moreover, since other families with children residing in 

Wrightstown are not subjected to any similar requirement that 

after 30 days they must relocate to c* new community and transfer 

their children to another school district, the enforcement of 

this ordinance with respect to plaintiffs constitutes a violation 

of equal protection under both the State and federal 

constitutions. Such a policy would, in effect, "punish" the 

innocent children of homeless families for their parents' status 

as homcfless persons. It is clear, however, that "visiting . . . 

condemnation on the head of an infant" for the misfortunes or 

misdeeds of the parents "is illogical, unjust, and 'contrary to 

the basic concept of our system that legal burdens should bear 

•ome relationship to individu^ia;; responsibility or wrongdoing". 
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Plyler V. Doe ^ 457 u^. 237, 102 S; Ct . 2382, 2396 (1982), citing 
Weber v. Aetna Caualty t Surety Co ., 406 P.S . 164, 175 (1972). 

In Plyler v. Doe , the United States Supreme Court considered 
the legality of a Texas law that withheld from local school 
districts state funds for the education of children who were not 
"legally admitted" into the United States. The Court concluded 
that the law violated equal protection by denying "a discrete 



group of innocent children the free public education that it 
offers to other children residing within its borders." 457 p.s . 
at 231; 102 S. Ct . at 2401-2402. In reaching this decision, the 
Court noted the vital importance of a public education and the 
penalizing impact of denying access to education. 457 U.S . at 
221-224, 102 3. Ct . 2396-2398. * 

The same analysis applies a^ fortiori to the present 
matter. Consequently, an ordinance such as Wrightstown's 30 day 
residency restriction, as it is being applied in this instance, 
also violates equal protection of tNe Ihn under the federal and 
state constitutions. The ordinance is being applied exclusively 
to remove the plaintiffs (homeless families with school-age 
children) from the municipality and thereby exclude plaintiffs' 
children from the public schools in this school district. The 
defendant Borough is thereby disrupting and damaging the 



* The Court applied a test of heightened scrutiny and 
concluded that the State of Texas failed to show that the 
classification furthered "a substantial state interest." 457 
OjS. at 221-225, 231, 102 S. Ct. at 2396-2398, 2401-2402. 
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education of these homeless children/ with possibly lasting 
negative impacts, in direct contravention of state and federal 
legislative policy. no legitimate purpose is served by the 
defendant's action in this regard,* Therefore, since the 
Borough cannot show that the enforcement of this ordinance 
furthers a substantial governmental interest, the ordinance is 
invalid to the extent it is applied to deprive innocent children 
of the same educational opportunity that other children residing 
in Wrightstown are provided. 

Finally , the relative hardships to the parties and the 
public interest favor the grant of temporary restraints. On the 
one hand, the state's duty to provide adequate emergency shelter 
to homeless families will be vindicated and the homeless will be 
afforded an opportunity to receive such shelter without 
unreasonable disruption if relief is granted. On the other hand, 
the municipalities will not be harmed, pending final disposition 
of this matter, by permitting plaintiffs to remain in their 
emergency shelter. Indeed, as the Law Division commented in a 



* The enforcement of this ordinance has been directed solely 
at families whose children are enrolled in defendant's schools, 
"^he Borough, therefore/ appears to be motivated by fiscal 
considerations. However# as noted above, the Law Division, in 
striking down a zoning ordinance designed to limit the number of 
childr^r^ in a municipality^ stated that "the governmental co^t 
[of education] must be an official concern bat not to an extent 
that it determines who shall live in tKe municipality .'' 
Woltno ," supra , 116 N.J. Super , at 203. Fiscal considerations 
were simlTaTly rejected as an appropriate state interest in 
Plyler . 457 ILS. at 228-231# 102 S. Ct . at 2400-2401. 
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recent decision that blocked a nunicipalrity from closing a 
shelter for the homeless, any inconvenience to the defendant and 
its residents -pales into insignificance" when contracted with 
what plaintiffs would face if they are removed under defendant's 
ordinance. St. John's evangelical Lutheran Church v. Hoboken , 
195 N.J. Super . 414, 421 (Law Div. 1983). 

ro;;f!Lusrow 

For the reasons set forth above, plaintiffs submit that they 
have fully satisfied the requirements for the issuance of a 
preliminary injunction. Accordingly, plaintiffs request that 
this Court immediately restrain the defendant Borough from taking 
any action under Section 14-6. 5b. 4 of its zoning code to remove 
plaintiffs and other homeless families from their emergency 
shelter. 



By: 



Respectfully submitted. 



ALFRED A. SLOCOM 
PUBLIC ADVOCATE OP NJIW. JERSEY 




David G. scierra 




Assistant deputy public Advocate 



-Susan R. Oxford 
Asaiatant Deputy Publi) 




dvocate 
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I. INTRODUCTORY STATEMENT 

1. This Is an action for declaratory and injunctive 
relief brought by homeless families who reside in the 
McGu I re/Ho I I day Mocel located In the Borough of Wrightstown, 
Burlington County, and by Alfred A. Slocum, the Public Advocate 
of New Jersey. 

2. The plaintiff families In this action are all homeless 
and recipients of Aid To Families With Dependent Children (AFDC). 
As a result of their home I essness , plaintiff families became 
eligible for emergency assistance (EA) from the Burlington County 
Welfare Board (hereinafter BCWB). Plaintiff families were 
thereafter provided with emergency shelter at the McGul re/Hol iday 
Motel In Wrightstown. 



i 



3. On or about September 15, 1987, plaintiff families 
were ordered to vacate their rooms at the McGul re/Hol Iday Motel 
by October 1, 1987 pursuant to a provision of the zoning 
ordinance of the defendant Borough of Wrightstown. This zoning 
provision limits occupancy of a motel room to no longer than 30 
days. 

4. Defendant Is seeking to compel plaintiffs and other 
homeless families to leave Wrightstown through enforcement of the 
30 day limit on motel occupancy In order to prevent plaintiffs' 
children and other homeless children from attending public school 
In the school system that serves residents of Wrightstown. 

5. Plaintiffs contend that de/endant's practice and 
policy of enforcing the 30 day limitation on motel occupancy Is 
unlawful on several grounds, including but not limited to the 
following: (1) defendant's actions conflict with, and are 
preempted by the statewide requirements of the Aid to r'amllies 
With Dependent Children (AFDC) Law, N. j.S.A , 44:10-1 et seg.. and 
the state emergency assistance (EA) regulation, N. J.A.C , 10:82- 
5.10; ) defendant's actions constitute an exclusionary zoning 
device designed to banish homeless families f rom Wr Ightstown In 
contravention of the Municipal Land Use Law, N ;j .S . A , 40:55D-1 et 
seq > » and Article I, paragraph 1 of the New Jersey Constitution; 
and (3) defend ant's action discriminates against home less 
children ^y depriving these children of appropriate educational 
benefits In violation of the equal protection clause of the 
New Jersey and United States Constitutions. 



6. Specifically, plaintiffs In the present action seek a 
temporary and permanent Injunction prohibiting the uefendant 
from enforcing the 30 day limitation on motel occupancy against 
plaintiffs and other homeless families or from engaging in any 
other actions to remove the plaintiffs from Wrightstown. 
Additionally, plaintiffs seek a declaration that the 30 day 
limitation In defendant's zoning ordinance violates State and 
federal law and Is. therefore. Invalid as applied to homeless 
families who are provided emergency shelter under the AFDC 
statutes and the emergency shelter regulation. Plaintiffs 
further ^eek a declaration that the motel time limitation is 
arbitrary unreasonable and constitutes illegal exclusionary 
zoning under the Municipal Land Use Law, N. J .S,A , 40:550-1 et 
seq , , Article I, paragraph 1 of the New Jersey Constitution, and 
the 14th Amendement of the United States Constitution. Finally, 
plaintiffs seek a declaration that defendant's actions to enforce 
the 30 day time limit d 1 scr iri nates against homeless children In 
the provision of educational opportunities in violation of 
the equal protection clause of the New Jersey and United States 
Const I tut ions- 

1 1 > parties' 

7. Plaintiff, Gloria Vingara, is homeless and indigent. 
Ms. Vingara presently resides with her children in rooms 28 and 
30 at the McGu i re/Ho 1 1 day Motel i n Wr ightstown. Ms. Vingara's 
only income is an AFDC grant of $554.00 per month and $231.00 In 
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food stamps from the BCWB* Because Ms. Vingara is homeless, she 
Is eligible for emer '<ency shelter assistance, or EA. from the 
BCWB and was provided with emergency housing at the 
McQulre/Hol Iday Motel on July 8, 1987. 

8- Ms. Vingara Is the mother of five children: John, age 
16; Lester, age 15; Tammy, age 13; Crystal, age 10; and Joseph, 
age 4 1/2. 

9. Plaintiff, Karen Bui luck. Is homeless an^ Indigent. 
Ms. Bui luck resides with her daughter In room 84 at the 
McGu I re/Ho M day Motel I n Wr I ghtstown. Ms. Bulluck's only Income 
Is an AFDC grant of $497.00 per month and $212.00 In food stamps 
from the BCWB. Because Ms. Bui luck Is homeless, she Is eligible 
for emergency shelter assistance or EA , from the BCWB and was 
provided with emergency housing In the McGu I re/Ho I I day Motel on 
July 3, 1987. 

10. Ms. Bui luck Is the mother of four children, Nelsha, 
age 6; Donald, age 3 1/2; Jasmines, age 2 1/2; and Eric, age 1 
1/2. 

11. Plaintiff, Ruth Barger, Is homeless and indigent. Ms. 
Barger presently resides with her children In room 34 at the 
McGu I re/Ho I I day Motel In WrIghtstown. Ms. Barger's only Income 
Is an AFDC grant of $552.00 per month and $196.00 In food stamps 
from the defendant BCWB. Because Ms. Barger Is homeless, she Is 
eligible for emergency shelter assistance, or EA, from the 
defendant BCWB and was provided with emergency housing at the 
McGu I re/Ho I I qay Motel In the latter part of May 1987. 
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12. Ms. Barger has four children: Diana, age 12; John, 
age 9; Robert, age 6 ^nd William, age 2 months. At present, 
Olana, Robert and Wl I i lam reside with Ms. Barger and John I Ives 
with Ms. Barger '3 mother In Browns Mills, New Jersey. 

13. Plaintiff, Helen Walker, Is homeless and Indigent. Ms. 
Walker presently resides with her chMdren In room 71 at the 

McGuire/ Holiday Motel I n Wr I ghtstown . Ms. Walker's only income 

I* 

consists of an AFDC grant of $528.00 per month and $183.00 
In food stamps from the defendant BCWB. Because Ms. Walker Is 
homeless, she is eligible for emergency shelter assistance, or 
EA, from th^ defendant eCWB and was provided with emergency 
housing In McGu I re/Hol Iday Motel by the defendant Weimar 3 Board 
on July 29. 1937. 

14. Ms- Walker !s the mother of four children who reside 
with her: Nicole, age 13; Markia, age 10; Omar, age 3; and 
Tyavlan, age 1 1/2, 

15- Plaintiff Alfred A, Slocum Is the Public Advocate of 
the State of New Jersey, and will hereinafter be referred to as 
the Public Advocate. As the Public Advocate, Alfred A, Slocum Is 
charged by law with representing the public interest, which is 
defined, I nter alia , as an interest or right arising under the 
Constitution or laws of New Jersey which Inheres In citizens of 
this State or a broad class of such citizens. N. J .S> A , 52:27E-30 
and 31 . 

16. The Public Advocate brings this action behalf of 
ail homeless families who reside on an emergency basis in motel 
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rooms In defendant Borough of Wrlghtstown. In i.nls action, the 
Public Advocate seeks to establish that the defendant's zoning 
ordinance, insofar as It limits residence In a motel to 30 days, 
directly confli.;ts with fche requirements of AFDC Law, n . J .S .A . 
44:10-1 et seq . and the emergency assistance regulation. N. J. a.C. 
10:82-5.10; constitutes exclusionary zoning in violation of the 
Municipal Land Use Law. N. J.S.A. 40:55d-.l et sefl. and Article I. 
paragraph i of the New Jersey Constitution; and. by depriving 
homeless children of educational opportunities, discriminates 
against these children under federal and State statutes and the 
New Jersey and united states Constitutions. The Public Advocate, 
through the Dlvi:jlon of Public Interest Advocacy, has standing to 
represent the rights and »nterests of homeless families In any 
court proceeding that the Public Advocate "deems shall best serve 
the public Interest." N. J.S.A . 52:2Vfc-29. 

17. The defendant. Borough of Wrlghtstown, is a 
municipality In the County of Burlington organized under the laws 
of the State of New Jersey 

III. FACTS 

18. The plaintiff families Identified In paragraph 6-17 
are hoireless and a recipients of AFDC from the bCWB. 

19 Each of the plaintiff families, on different 
occasions, became homeless and applied for emergency assistance 
(EA) under N.J. A.C. 10:82-5.10 from the BCWB. 
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20. Each of the pieintlff families' application for 
emergency assistance was granted by the BCWB. 

21. On separate occasions, between May and August 1987, 
plaintiff families were provided emergency shelter by the BCWB In 
rooms at the McGulre/Hol Iday Motel In Wrightstown. 

22. Each of the plaintiffs has one or more children of 
school age in their families. 

23. At various times beginning in early Septembe**, 1987. 
plaintiffs registered and enrolled their schoot-age chMdren at 
the New Manover Township Elementary School In New Manover. 
Township (hereinafter referred to as "New Hanover Elementary 
School*'). The New Manover Elementary School provides education 
for all children who reside within the Borough, of Wrightstown. 

2^. At various times beginning September 9, 1987, 
plaintiffs' children began attending school at the New Manover 
Elementary School. 

25. On or about September 11, 1987, the plaintiffs were 
notified by the BCWB and the owner of the McGu l re/Mo M day Motel 
that the defendant had directed the BCWB and the motel owner to 
remove the plaintiffs from their motet rooms and relocate them 
out of Wrightstown altogwther. P i a I nt I f f s .were also notified 
that they were In violation of the defendent's zoning ordinance 
which llmlto occupancy In motel:^ to 30 d.nys. 

26. Plaintiffs were further notified by the BCWB and the 
owner of the McQu I re/Mo I Iday Motel that the defendant has issued 
the directive that plaintiffs be removed from Wrightstown 
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because plaintiffs children are attending the New Hanover 
E I ement ary Schoo I • 

27. At a meeting of elected officials of the defendant 
Borough of Wrightstown on September 15, 1987, plaintiffs were 
directly Instructed by these officials that they were in 
violation of the 30 day llml In the zoning ordinance and thrt 
they had to leave Wrightstown. Plaintiffs were further advised 
that the attendance of their children in the N^w Hanover 
Elementary School had placed a financial burden on the defendant 
borough and that the plalntlff% chlSdren could no longer be 
educated at the expense of the taxpayers of WrMhtstown. 
Defendant Borough of Wr I g^ tstown ' s officials directly advised 
plaintiffs that they had to move from Wrightstown by October. 

28. Defendant Borough Is presently seeking to remove 
plaintiffs from their emergency housing at the McGul re/Hol Iday 
Motel through enforcement of Section 14-6. 5b. 4 of the defendant's 
zoning ordinance. Section 14-6. 5b. 4 Imposes a 30 day limitation 
on occupancy of all motel rooms In Wrightstown. 

29. Defendant Borough is ss'Sklng to remove plaintiffs and 
their families from the McGu I re/ho I I day Motel solely because 
plaintiffs are homeless and because plaintiffs' children are 
attending school at the New Hanover Elementary Schoo S . 

30. Defendant's efforts to remove plaintiffs from the 
McGu I re/Hol iday Motel will cause serious harm to the health and 
well-being of plaintiffs and their children. if forced to 
relocate from Wrightstown, plaintiffs' children will have to stop 
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attending the New Hanover Elementary School where they have been 
attending school since the start of the school year. Plaintiffs' 
children wMl then be forced to transfer into a completely 
different school district In another community. 

31. Defendants' actions. If not enjoined, will inevitably 
lead to efforts on the part of other municipalities to pursue 
similar actions to banish homeless families from their municipal 
borders. At the present time, at least one other mur^iclpal I ty In 
Burlington County Is enforcing an Identical ordinance to expel 
the homeless. As a result of such municipal actions, homeless 
families will be repeatedly required to leave emergency shelter 
facilities in each mun I c I oa I I ty . Thus, the children of these 
homeless families will be forced to leave their present school 
and enter a new school every thirty days. 

32. By removing plaintiffs from Wrightstown under the 
zoning ordinance, defendant Is causing the disruption of the 
education of p I a I nt I f f s ' schoo I age children and causing 
plaintiffs and their chMdren severe developmental, emotional and 
psycho I og I ca I harms . 
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IV, Claims For Rel lef 



First Count; Defendant's Time Limitation Is 
Preempted By The State's Duty To Provide Shelter 

To The Homeless 

33. Plaintiffs repeat and Incorporate paragrapiH i through 
33 as If set forth fully herein. 

34. Under the Aid To Families With Dependent Children Law. 
N^Jj.S^A^ 44:10-1 e^ 1£3 • • emergency assistance (EA) 
regulation. N.J .C. 10:82-5.10, and our state's public policy 
towards the homeless, the New Jersey Department of Human Services 
(DHS) and the BCWB have the exclusive duty to provide adequate 
emergency shelter to the homeless and needy families. 

35. This exclusive duty to provide adequate emergency 
shelter under the AFDC Law. the EA regulation and public policy 
Includes (a) providing emergency shelter to homeless families for 
a period longer than 30 days, and (b) provid*n^ homeless children 
with the opportunity to receive an appropriate education. 

36. The defendant's policy and practice of removing 
plaintiff and other homeless families from emergency shelter 
under the 30 day limitation In occupancy of motel rooms directly 
conflicts with, and Ss preempted by the DHS' and BCWB ' s 
exclusive duty to provide adequate emergency shelter under the 
AFDC Law. N. J.S. A. 44; 10-^ ejt seq . . the emergency assistance 



regulation, N, J . A ,C . 10:82-5.10, and the state's public policy 
towards the homeless. 



Second Count; Defendant's 30 Day Limit Constitutes 

Excluslona'^y Zoning 

37. Plaintiffs repeat and Incorporate paragraphs l through 
37 as If fully set forth herein. * 

38. Section 14-6.5 b.4 of the defendant's zoning ordinance 
provides for a 30 day maximum limitation on occupancy of motel 
rooms In Wrightstown. 

39. Defendant Is enforcing the 30 day limitation on motel 
occupancy against plaintiffs and other homeless families as a 
means of prohibiting plaintiffs' children and other homeless 
children from attending the New Hanover Elementary School and as 
a means of preventing plaintiffs and other homeless families *rom 
obtaining adequate emergency shelter In Wrightstown. 

40. Defendant's practice and po!lcy of enforcing the 30 
ouy limitation on occupancy of motel rcoms Is arbitrary, 
unreasonable and unrelated to any legitimate zoning objective. In 
violation of the Municipal Land Use Law. N . J . S . A . ^0:55d-l et 
seq . . and Article I, paragraph 1 of tha New Jersey Constitution 
and the Fourtee-ith Amendment of the United States Constitution. 

41. Defendant's practice and policy of enforcing the 30 
day limitation on occupancy of motel rooms against plaintiffs and 
other homeless families constitutes zoning that Is designed to 
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exclude homeless families with children from residing In the 
defendant Borough In direct violation of Article I. paragraph i 
of the New Jersey Constitution. 



Third Count; Defendant's 30 Day Limit improperly 
Discriminates Against Homeless Families 

43. Plaintiffs repeat paragraphs 1 through 42 as If fully 
set forth herein. \ 

44. Section 14-6. 5b4 of defendant's zoning ordinance 
provides for a 30 day maximum on occupancy of motel rooms in 
Wr I ghtstown . 

45. Defendant is enforcing the 30 day limitation on motel 
occupancy against plaintiffs and other homeiess families as a 
means of prohibiting plaintiffs' children and other homeless 
children from attending the New Hanover Elementary School and as 
a means of preventing plaintiffs and other homeless families from 
obtaining adequate emergency shelter In Wrlghtstown. 

46. Defendant's practice and policy of enforcing the 30 
day limitation on motel occupancy discriminates against 
plaintiffs' children and o'^he* nomeiess children by depriving 
these children of the educational Denr^Ks and opportunities that 
are available to all other children who reside in Wrlghtstown. 

47. Defendant's practice and poi icy of enforcing the 30 
day time limitation deprives plaintiffs' children and other 
homeless children of appropriate educational opportunities In 
violation of the equal protection clause of Article I. paragraph 
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1 of the New Jersey Constitution and the Mth Amendment of the 
United States Constitution. 



V, Rel lef Sought 
Wherefore* plaintiffs demand Judgment against defendant for 
the following relief: ^ 
A. Enter A Declaratory Judgment that: 

1. Defendant's action to enforce against plaintiffs 
and other homeless families the 30 day limitation on motel 
occupancy In defendant's zoning ordinance Is preempted by the 
AFDC Law. N . J . S . A . 44:10-1 ct SCO., the emergency assistance 
regulation. N. J . A>C. 10:82-5.10. the St* e's public policy 
towards the homeless. 

2. Defendant's action to enforce against plaintiffs 
and other homeless families the 30 day limitation on motel 
occupancy is arbitrary, unreasonable and unrelated to any 
permissible zoning ojt>Jectlve in violation of Article I. pa^'agraph 
1 of the New Jersey Constitution, the 14th Amendment of the 
United States Constitution, and the Municipal Land Use Law. 
N. J ,S. A. 40:55D«i et aeq. . and constitutes exclusionary zoning In 
violation of Article l» paragraph 1 of the New Jersey 
Const I tut I on . 

3. Defendant's action of enforcing the 30 day 
limitation on motel occupancy discriminates against plaintiffs' 
children and other homeless children Is depriving these children 
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of appropriate educational benefits and o»:^por tun 1 1 I 



1 of the New Jersey Constitution and the I4th Amendment of the 
United States Constitution. 

B. Enter temporary restraints and a Preliminary Injunction 
restraining defendant from enforcement of the 30 day limitation 
on motel occupancy as to plaintiffs and any other homeless family 
residing In motels within Wrightstown. * 

C. Enter a Permanent Injunction restraining defendant from 
enforcement of the 30 day limitation on motel occupancy as to 
plaintiffs and any other homeless family residing in motels In 
Wr I ghtstown • 

D. Such other relief as the Court deems Just, equitable and 
appropr late. 



violation of the equal protection clause of Article I, paragraph 



ALFRED A. SLOCUM 

Pub I Ic Advocate of New Jersey 




DAVID G. SCIARRA 
Assistant Deputy Public Advocate 
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III. CASES AND PLEADINGS 

A. Decided Cases 

5. Tynan v. Wooley 
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The State Education Department 

Before the Commissiooa' 

^ffiV^ °^ TYNAN, on behalf of her 

children, STEVES and STEPHANIE, fro. action 
of Richard Wocley, Superintendent of Schoola 

«4J5i^nr:d:j:^ii„°;i°:c;:^n/^^°°^ 
"^-"^!i:rd^^-J.^7^^^-3e^"^•' ^'^--^^ ^--^"-r. .ohn 

Petitioner appeals from respondent's determination m.- u 

that di.trict. . th. »pp«l V».t bt 1„«.J«" " ' 

In May, X986, potitioner novod to Nev York . 

r.,u.°j crt^^lv„a^rJ.;^r:^a":,".%^^'^rB;.\"»7at':'''•l. v 

Inn In Poughkeepaie , vbich la loca^^.i f hV !w 

Onion Pr.e School Diatrict sL *nd if. iKfi*; SpacXenkill 

there •t the axpenae ^1 the Deparf elt f 'I f*^' '^"y**' 

Petitioner haa t/ied to cbt\Vn p:?::n^""Uain^°^^'^h^r^ 

but haa not aa yet been able to locate affordabU houaing. ' 

« 1^ After petitioner isoved froB the Tall*v uo^^^ t 
Arlington Central School District, ahe waJ »/v<LJ k ^ in -the 
Of that diatrict that her childre^ couirno lon'^r^^ 
achoola becauae ahe had ceased to be a resident «f th.f if . 

She then contacted the SpackenkiU a^hHl diatrict and ..VJ^^^^^ 
enroll her children in i's school- 0-^/.., ™ tried to 

h.r Children could not Ve enrolled in "packVn'ki"^" S^"*"' 
lacked a permanent residence in tV diatrict PetitVone? tf' 

^etk* l^teV'a'nS'^S^" ^"^"'^ ' -nd ca'll.d Vi. °omce 2 

week later and again cr. Xuguat 14. She waa referred to thi 
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•chool diatrict'a •ttorn»y. htfr conaidering the Mtttr, the 
school attorney on August 31 notifiad patitionar'a rapraaantativa 

that it vaa reapondant'a poaition that patitionar'a children 
should attend school in the Arlington Central School District. 

Petitioner then brought this appeal, and on September 22, 
1987, I iaaued an interis order pursuant to which petitioner 'a 
children were enrolled in the public achoola of the Spackenklll 
Onion Pree School District pending a detersination on the nerits 
of the appeal. 

Petitioner alleges that ohe is a resident of the Spackenkill 
school district and that she does not intend to return to live in 
the Arlington school district. She further alleges that she ia 
seeking housing in the Pcughkeepsie area* within the Spackenkill 
school district. Moreover, ahe asserta that her faaily naintains 
no community contacts at all in the Arlington diatrict and that 
Spackenkill is her diatrict of -asidence. 

Respondent argues that petitioner *a only ties are with the 
Arlington school district, based on the fact that her children 
attended school in that district during the entire 1987-88 school 
year and that she is only temporarily in Spackenkill. 

Education Law §3202(1) provides in part: 

A person over five and under twenty-one years 
of age who has not received a high school 
diploma is entitled to attend the public 
schools maintained in the diatrict in which 
such person resides without the payoent of 
tuition. 

The issue to be decided then is whether, under the 
circumstances prc<$ented, petitioner's residence for the purposes 
of §3202 is the Spackenkill school district. 

Reaidency is established through both intent and action 
axpreaaing that intent ( Xatter ol Woodward , 27 Ed Dept Rep , 
Decision No. 12003, dated June 20, 1988; Batter of Richarda ~5 
Id. 38)'. 1 conclude, fro» the particular facta of the record 
before ne, that when petitioner left the notel in Pleaaant Valley 
and relocated to the cotel in Poughkeepsie, she acquired a 
residence in Spackenkill and loat her previoua reaidence in the 
Arlington achool district.. Petitioner had no relatives or other 
community ties in the Arlington district, and was in that 
diatrict aolely because that ia where the officiala of the 
Department of Social Services placed her. She haa expressed her 
intent to remain in Spackenkill, her current location and to aeek 
permanent housing there. There is no evidence In the record 
before me to refute petiricner's assertion that she Intends to 
remain in Spackenkill/ or to establish that ahe has conmunity 
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tits in any other school district. 



Respondent's reliance upon ay decision in Matter of 
Richards ^ 25 Ed Dept Rep 38, to support his contention that 
petitioner continues to reside in the Arlington school district, 
id nisplaced. In Richards , the petitioner had previously lived 
in a' school district but was forced to teaporarily relocate. 
However, the petitioner's stated intent was to locate a place to 
stay and return to the school district where she had established 
strong community ties. In this appeal, petitioner has maintained 
no such ties with the Arlington school district and she clearly 
expresses an intent to reside in the community where she is now 
located. Petitioner has resided at the Red Bnl-. Inn since April, 
1987 and she has no residence other than in respondent's district 
(see Matter of Delqado v, Freeport Public School District , 131 
Misc 2d 102). Therefore, I conclude that petitioner's current 
and sole residence is at the Red Bull Inn, located in the 
Spackenkill school district, and that her children are entitled 
to attend the public schools there without the payment of 
tui«:ion. 

Although not directly applicable to this appeal, it should 
be noted that the Board of Regents has recently approved new 
provisions of section 100.2 of the Regulations of the 
Commissioner of Education which will become effective on July 8, 
1988, and should alleviate some of the problems faced by parents 
and boards of education, in situations such as petitioner's. 
These should assure that children of homeless families receive 
adequate educational services by setting forth a procedure for 
making determinations of the school district a homeless child 
should attend. 

THE APPEAL IS SUSTAINED. 

IT IS ORDERED that respondent recognize petitioner as a 
resident of the district and admit her children to its schools. 




IN WITNESS WHEREOF, 1, Thomas 
Sobol, Commissioner of Education of 
the State of New York, for and on 
behalf of the state Education 
Department, do hereunto set my hand 
and affix the seal of the State 
Education Department, at the City 
of Albany, this day of July, 



Commissioner of Education 
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NEW YORK STATE DEPARTMENT OF EDUCATION 
ALBANY, NEW YORK 

********************************** A 

PAT'fl TYNAN, on behalf of herself 
and her minor children, STEVEN and 
STEPHANIE TYNAN, 

Petitioner, 



i 

j 

il 

!! 



NOTICE OF PETITION 
AND NOTICE OF 
APPLICATION FOR STAY 



il 



-against- 

RICHARD WOOLEY, Superintendent 
of Schools of the Spackenkill 
Union Free School District, 

Respondent. 
************************************** 

NOTICE: 

You are hereby required to appear in this appeal and to 
answer the allegations contained in the petition. Your 
answer must conform with the provisions of the regulations of 
the Commissioner of Education relating to appeals before the 
Commissioner, copies of which are available from the office 
of Counsel, New York State Education Department, state 
Education Building, Albany, New York 12234. 

If an answer is not served and filed in accordance with 
the provisions of such rules, the statements contained in the 
petition will be deemed to ^e true statements, and a decision 
will be rendered thereon by tl\e Commissioner. 

Please take notice that such rules require that an 
answer to the petition must be served upon the petitioner, or 
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if she be represented by counsel, upon her counsel, within 

itwenty (20) days after the ser,^ice of the appea., and that a 

t 

jcopy of such answer roust, within five (5) days after such 
Iservice, be filed with the Office of Counsel, New York State 

i 

lEducation Department, state Education Building, Albany, New 
IjYork 12234. 

I Please take further notice that the within petition 

i 

{contains an application for a stay order. Affidavits in 
jopposition to the application for a stay must be served on 
jail other partico and filed with the Office of Counsel within 
jthree business days after service of the petition. 

Ipated: Y-^kers, New York 

II September 3,* 1987 

j 

j WESTCHESTER LEGAL SERVICES, INC. 

ll by: John T. Hand, of counsel 

j Jerrold M« Levy, of counsel 

! 201 Palisade Avenue 

! P.O. Box 246 

ij Yonkers^ Few York 10703 

li Tel: (914) 423-0700 

i; Attorneys for Petitioners 

li 

I' ^ 
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VERIFIED PETITION 



Oral Argument 
is Requested 



VEM YORK STATE DEPARTMENT OF EDUCATION 
ALBANY, NEW YORK 

************************************** 

PATTI TYNAN, on behalf of herself and 
her minor children, STEVEN and 
STEPHANIE TYNAN, 

Petitioner, 

-against- 

RI CHARD WOOLEY, Superintendent of 
Schools of the Spackenkill Union Free 
School District, 

Respondent. 
I! ****A****4 ***********jt********:^******** 

TO: THE STATE COMMISSIONER OF EDUCATION 
STATE OF NEW YORK 

The petitioner PATTI TYNAN on behalf of herself and her 
minor children, STEVEN and STEPHANIE TYNAN, respectfully 
alleges that: 

PRELIMIIIARY STATEMENT 



1. This is a proceeding brought pursuant to Article 7 
of the Naw York State Education Law and 8 K/CRR Parts 275 and 
276 by petitioner Patti Tynan on behalf of her children 
Steven and Stephanie, contesting the exclusion by respondent 
I of her children from attend nee at the schools within 
j respondent's c^chool district • 
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PARTIES 

2. Petitioner and her children, Steven, 8 and 

i Stephanie, age 6 reside at The Best Western Red Bull Inn, 576 

I! 

ii South Road, Route 9, Poughkeepsie, New York. Petitioner has 

li 

j' sole custody of said children. 

3. Respondent Richard Wooley is Superintendent of 
! Schools of the Spackenkill Onion Free School District, 
i Respondent Wooley maintains an office at 42 Hagan Drive, 

Poughkeepsie, New York. 

FACTS 

4. Prior to May, 1986, petitioner and her family lived 
in the State of Oregon. Due to the lack of job opportunities 

! 

; in the area, petitioner decided to leave Oregon and try to 
make a better life for herself and family in New York state. 

5. In May, 1986, petitioner's family left Oregon and 
arriv*»d in thi Bronx, with the intent to live in New York 
State permanently. 

6. Upon the arrival of petitioner's family in the 
Bronx, petitioner was told by her aunt, who lives there, that 
petitioner's family could not stay at the aunt's apartment. 
Petitioner at that time had no place to stay. 

7. Petitioner sought help from a policeman, who 
assisted her in obtaining a hotel room on an emergency basis 
in Yonkers, New York. 
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8. Upon petitioner's application for public assistance, 
the Yonkers office of the Department of Social Services of 
Wes ^Chester County gave to petitioner's family public 
assistance to stay in a motel in Yonkers, and then, on or 
about May 12, 1986, the familv was given public assistance to 
stay at the Valley Motel in Pleasant Valley, New York. 

9 • In September , 198 6 , petitioner enrolled her 
children, Steven and Stephanie Tynan in school at the Traver 
Road Elementary School in Pleasant Valley. St. even entered 
and completed the second grade and Stephanie entered and 
completed kindergairten. 

10. Petitioner's family was abruptly required to leave 
the Valley Motel on or about April 22, 1987 at the insistence 
of the motel's management, due to events over which 
petitioner had no coiitrol. 

11. After a one-night stay at the Coachman Hotel in 
White Plains, New York, on or about April 23, 1987, 
petitioner and her family moved to the Best Western Red Bull 
Inn, located at 576 Soutu Road, Poughkeepsie, New York, where 
petitioner and said childri^n have remained continuously since 
that time. 

12. Petitioner and her family are dependent upon public 
assistance for their subsistence and in order to remain ot 
the Red Bull Inn. 

13. Petitioner and her family have no home or abode 
anywhere other than tne Red Bull Inn. 
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14. It remains petitioner's intention to live in New 
York State pemanently. 

15. It is petitioner's intention to remain in the Red 
Bull Inn until she is able to locate a suitable, affordable 
apartment or house. Pe .itioner is seeking housing in the 

j| vicinity of the Inn, particularly in the Poughke^psie area, 
ii 16. Petitioner is also residiiig with two other children 

J 

j and Lynn Smith, who petitionei: regards as her common-law 

li 

11 husbana and who is the fathejc of her youngest child. ..r. 

li 
1 1 

!i Smith is seeking work in the Poughkeepsie area. Petitioner 

Ij 

jl and Mr. Smith have no property except for their personal 

!i 

j| effects, a 1974 AMC vehicle which is registered to Mr. Smith 
jj in New York State and a joint savings account at the 
Poughkeepsie Savings Bank, with a balance under $10.00. 

17. Petitioner and her family have no chc ice but to 
reside in a motel or hotel because the famil;' is unable to 
locate and secure other public or private housing 

accommodations which the family can afford. 

ii 

!; 18. Petitioner is signed up with the federally 

ii subsidized "section 8" program, administered in Poughkeepsie, 

ij but she has been told that there is a weiting list for 
«• 

ii applicants juor such housing of a year or more. 

I! 



19. Upon information and belief, there is a critical 
shortage of housing for lower income people, resulting in 
many hundreds of families having to reside for many months 
and even years in motelr and hotels in tiie lower Hudson 



20. Petitioner has been advised by the Arlington school 
District, where Steven and Stephanie attended school during 

I the 1986-1907 schoo] year, that the children cannot continue 
in that district because the family is no longer residing 

jj within that district. 

j; 21. Petitioner contacted respondent's school district 

ii 

;i by telephone on or about August 5, 1987, in order to arrange 
jj for the enrollment of her children in an elementary school in 

!j 

I; the district in which she is now residing, y.l2# the 

|i Spackenkill School District. 

*\ 

jj 22. Petitioner spoke with a Ms. Pendleton of 

j! respondent's office who indicated to petitioner that it 

jj 

!| seemed that petitioner's children could not attend school in 
jj the district becau^ she was residing in a motel and did not 

'I have a permanent address. 

i« 

I' 2?. Petitioner wrote a letter dated August 7, 1987 to 

ii 

jj respondent explaining her circumstances and that she wanted 

•I 

! 

\ her two school-age children to go to school. In her letter, 
I petitioner informed respondent th^t " it is our intention to 

I live in New York permanently" and that "we have no home 

» 

i besides our place in the motel." A copy of a handwritten 

i 

jj copy of said letter is annexed hereto, marked exhibit "A". 

II 24. Having received no response, oral or written to 

I 

j said letter, on or about August 13, 1987, petitioner called 
respondent's office to speak with him, but reached someone 
else who informed petitioner that respondent iiad received the 
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letter but not had a chance to read it. Petitioner requested 
a response to her letter and was told that someone would call 
her. 

25. Having heard nothing from respondent, on or about 
August 14th, petitioner again palled respondent's office. 
This time petitioner was told that respondent had read the 
letter and that petitioner should contact the attorney for 
the school district. Petitioner called the person whose name 
was given to her, a Mr. Donahue, who told her he did not know 
anything about the matter, but that he would find out and 
someone would call back. 

26. Having heard nothing further from respondent or his 
attorney, on or about August 20th, petitioner called 
respondent's office; she was advised by someone in 
respondent's officp that the children could not be admitted 
to school based on advice of the school district's attorney 
and due to the fact that "social services is paying the motel 
bill." 

27. Petitioner's attorney advises her that respondent's 
attorney i^^'ormed hio on or about August 31, 19t , that it is 
respondent's position that petitioner's children should 
attend school in the Arlington School District. 

28. At no tine has petitioner received any written 
notice from respondent of his refusal to admit Steven and 
Stephanie to school, of the factual and legal basis of 
respondent's determination and of the procedures for appeal 

281 



thereof. 

29. Petitioner's family is indigent and is unable to 
establish any home jther than the Red Bull Inn at the present 
time. The eligibility requirement of respondent that 
petitioner live somewhere other than a motel creates a bar to 
the education of her children which petitioner does not have 
the ability to remove. Such total denial of education of the^ 
petitioner's children will cause devastating and permanent 
injuries to petitioner's children and to petitioner. 

LEGAL CLAIMS 

30. Article 11 Section 1 of the Constitution of New 
York State states that "It J he legislature shall provide for 
the maintenance and support of a system of free common 
schools, wherein all the children of this state may be 
educated." 

31. Section 3202(1) of the New York Education Law, 
states that "la] person over five and under twenty-one years 
of age who has not received a high school diploma is entitled 
to attend the public schools naintained in the district in 
which such person resides without the payment of tuition....* 

32. Section 3/05 (1) (a) of the New York Education Law 
states that •[ijn each school district of the state, each 
minor from six to sixteen shall attend upon full time 
instruction." 

33. Petitioner is a tenant of said Red Bull Inn within 
the meaning of the word "tenant" in Real Property Actions and 
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Proceedings Law S711. 
j 34. Petitioner and said children are citizens of the 

I Onited States and of the State ot New York. 

j» 

l! 35. Petitioner and said children are residents of the 

|i 

jj state of New York and of no other state of the United States, 
l! 36. Petitioner and said children are residents of 

^: 

Ii respondent's school district within the meaning of New York 

«i 

|: Education Law $3202(1} . 

!| 

II 37. Petitioner's said children are entitled to be 

jj educated in the public schools in respondent's school 

.1 

j; district without the payment of tuition. 

I; 38. Respondent's refusal to admit petitioner's children 

I* 

I; to the schools of respondent's school district violates the 

u 

ij rights of petitioner and her children under New York 

Ii 

i Education Law SS3202, 3205, 3210, 3211, 3212 and under 

I 

j Article 11 Section I of the New York State Constitution. 

1 

I 39. Respondent's refusal to admit petitioner's children 

to the schools of respondent's school district violates the 
I rights of petitioner and her children under the due process 
I and equal protection clauses of Article 6, Sections 6 and 11 
ij of the New York State Constitution and the 14th Amendment of 

i 

•I the United States Constitution. 

•I 

j 40. Respondent's refusal to admit petitioner's children 

I 

jj to the schools of respondent's school district is arbitrary , 
j capricious and unreasonable. 

i 

41. Upon information and belief, under United Stetes 



Public Lav 100-77, known as the McKinney Homeless Assistance 
Act, signed into law on July 22, 1987, the State of New York 
has or will have a duty to ensure that petitioner's children 
are appropriately educated, similarly to children who are not 
homeless. 

42. Petitioner's said children are residing in an inn 
rather than in an ordinary apartment or house due to the 
indigency of petitioner, the lack of housing accommodations 
for low income fai^iilies and due to peculiarities of federal 
and state housing and welfare assistance rules. 
Petitioner's children must not be penalized and denied an 
appropriate education because they are not living in an 
apartment or a house. Rather, the State of New York must 
provide an equal 'educational opportunity to petitioner's 
children while they re-^ain in an inn while receiving public 
assistance. 

43. Under Article 7 of the New York Fducation Law and 
under the statutes and constitutional provisions mentioned 
hereinabove, the Commissioner o.f Education has the duty to 
ensure that all the childien of the State of New York are 
provided with appropriate education, including petitioner's 
children. 
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APPLICATIOM FOR TEMPORARY RELIEF 
44. As appears from the foregoing facts and 
circumstances, the refusal of respondent to admit 
petitioner's children to the schools of respondent's school 
district threatens imminently to cause grave and irreparable 
injury to petitioner and her children, Steven and Stephanie 
Tynan. A temporary order is necessary to protect the 
interests of petitioner and her children iuring the pendency 
of the appeal . The schools in respondent's district open 
September 8, 1987. 

WHEREFORE, petitioner respectfully requests the 
following relief: 

a) The refusal of respondent to admit petitioner's 
children Steven and Stephanie Tynan to the Spackenkill 
schools should be annulled and reversed , and respondent 
should be directed forthwith to admit petitioner's childr^^n 
to school in respondent's school district without the payment 
of tuition; 

b) Petitioner requests that respondent be directed 
immediately to admit petitioner's said children to the 
appropriate elementary school in respondent's school 
district, as of September 8, 1987, and to continue to provide 
education to petitioner's children pending the disposition of 
this appeal; 



c) Petitioner requests such other and further relief as 
to the Commissioner of Education seems just and proper; 

d) Petitioner requests permission to present oral 

argument on this matter before the Commissioner of Education. 

!{ 

ij Dated: Yonkers, New York 
ji September 3, 1987 

ii 



WESTCHESTER LBSAL SERVICES, INC, 
i John T. Hand, of counsel 

! Jerrold M. Levy, of counsel 

i Office & P. O. Address 

! 201 Palisade Avenue 

! P. 0. Box 246 

i Yonkers, New York 10703 

j Tel: (914) 423-0700 

Attorneys for Petitioner 
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No. INTERIM 
ORDER 






The State Education Department 

Before the Commissioner 

Appeal of PATTI TYNAN, on behalf of her 
children, STEVEN and STEPBANIE, fron action 
of Richard Wooley, Superintendent of Schools 
of the Spackenkill Onion Free School District 
regarding residency. 

Westchester Legal Services, Inc., attorneys for petitioner, John 
T. Hard, Esq., of counsel 

Plunkett t Jaffe, P.C., attorneys for respondent, John M. 
Donoghue, Esq., of counsel 

Petitioner appeals from respondent's deternination that she 
is not a resident of the Spackenkill Union Free School District 

•«nd refusal to admit her children to the public schools of that 
i*Jr K i^'AJ''''* I ^'^^^ directing respondent to 

admit her children to school in the Spackenkill school district 
pending a deterninatlon on the nerits of the appeal. 

In M«y' 1966, petitioner noved to New York state from 
Oregon. Petitioner applied for «nd received public assistance 
from the Department of Social Services, Westchester County, which 
provided housing for petitioner and her children at the Valley 

?°JT ^" ^^^V*",' '"^'•^ i» located within the 

Arlington Central School District, and in September, 1986, 
petitioner enrolled her children in the schools of that district. 
Petitioner's children attended school in the Arlington district 
for thfc 1986-87 school year. 

On April 22, 1987, petitioner left the Valley Hotel at the 
request of the management, and moved to the Best Western Red Bull 
Inn in Poughk-epsie, which is located within the Spackenkill 
Onion Free School District. Stie and her children have resided 
there on public assistance continuously since April. 

ni . ^/Ww®".* by the Arlington Central School 
5i * children could not attend school in that 

district during the 1987-88 school year because she was no longer 
• resident of that district. Therefore, in August, 1987, 

5rl».Vo?*^« ^'^^"'iVi-*' ^^^/'"f•' spackenkm .chooi 

w f^rf children in public schools. On August 20, 

(petitioner called the district offices, and was advised by an 
individual in respondent's office that her children could not be 
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•nroll«d in school in the Spackenkill school district, 
•he did not have a permanent residence in the district. 



because 



On 



...i Auguat 31, 1987, reapondent'a attorney notified 
petitioner*a attorney that respondent had deternined 
petitioner's children should attend school in the 
Central School District, and this appeal ensued. 



that 
Arlington 



Thj '^"f ^""^ indicates that p^^titioner is attempting 

to seek housing in the P«ig hkeeps J e area, but has been 
unsuccessful to date. she has also been unable to secure 
• mploymeixt and continues to receive public assistance. 
Petitioner's children are not presently attending school. 

Respondent argues that petitioner's only ties are with the 
district, based on the fact that her children 
attended school in that district during the 1987-88 school year, 
if . . Z^^t"" however, that petitioner no longer resides in that 
district, but that her current and sole residence is at the Red 
Bull Inn, which is located in the respondent's school district. 
Respondent's argument that petitioner's situation may change in 
the future does not abrogate the fact that she now resides in the 
Spackenkill school district. 

In view jf the likelihood of petitioner's success in this 
appeal, and because petitioner's children will be irreparably 
harmed if they are not immediately placed in school, I conclude 
that petitioners' request for interim relief should be granted. 

IT IS ORDERED that, pending a final decision on the merits 
of this appeal, respondent enroll petitioner's children to school 
in the Spackenkill Union Free School District. 

IN WITNESS WHEREOI^, I, Thomas 
Sobol, Commissioner of Education of 
the State of New York, for and on 
behalf of the State Education 
DepartR.jnt, do hereunto set my hand 
and affix the seal of the State 
Education Department, 't tha City 
, of Albany, this rlA day of 
September, 1987. 




Commissioner of Education 
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III. CASES AND PLEADINGS 

B. Pending Cases 

1 • Orozco V. Sobol 
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INT 

a a dear plastic bag: labeled 
bipe, a triple beam scale, 
for controlled substances. 



a position is not aided 
of Inspector Hamois, who 
taatified that he did not know 
ill the bottles, that he had no 
fm rsoognizing apecific types of 
he seised a number of bottles 
^ tht "possibility"— not probabili- 
might contain illegal drugs: 
i]: Maybe \/e can save some 
ft your testimony Uiat because 
bag, which contained some- 
12 or 18 different bottles, be- 
found in that same brown bag 
bottle that said Super Trip, you 
id <hat anything else in that bag 
what looked like medicine 
9 wu something that you could 
odd seize from the apartment? 
te. because of the posiibility 
f Me of those capsules could poh- 
been some type of controlled 
as opposed to what they were 
r labeled to be. 

lad if you had found an aspirin 
that brown bag that had little 
tiU^ that looked like [they] 
iB^^en aspirin, you would have 
tkil because of the possibility that 
kmd with LSD? 

is that possibility which ex- 
Miphasis added) 

• "Hamois' testimony that it was 
r that the bottles contaii. 3d illegal 
S a matter of law, when law en- 
It agents find the quantity of nar- 
mphemalia that was present at 
f% apartment, there is probable 
Meve that any pill in the apart- 
Mtter the label on it, is an illegal 
i which may be lawfully seized if 
r laquirements of the plain view 
are satisfied. 

I will contact the courtroom deputy 
|a a conference to set a trial date. 

80 ORDERED. 



|«ViltlMIIISnUM> 



OROZCO BY ARROYO v. SOBOL 

CIICM674 F^pp. I2S (S.D.N.Y. I9S7) 
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SixU L. OROZCO by her next friend 
Margarita ARROYO, Plaintiff, 

V. 

Thomas SOBOL, Individually and as 
Commissioner of the New York State 
Department of Education; and Mount 
Vernon Board of Educatloh; and Dr. 
William C. Prattella. Individually a id 
as Superintendent of Schools for the 
Cit> School District rf the City of 
Mount Vernon; and Joseph Williams, 
Individually and as Attendance Officer 
of the City School District of the City 
of Mount Vernon; and Yonkers Bourd 
of Education, Dr. Donald Batista, Indi* 
vidually and Superintendent of the 
City School District of the City of 
Yonkers; and Jerry Frank, Individual- 
ly and as Court Liaison Officer ol the 
City School District of the City of 
Yonkers, Defendants. 

No. 87 Civ. 6822 (GLG). 

United Stetes District Court, 
S.D. New York. 

Nov. 30, 1987. 



Action was brought on behalf of seven- 
year-old child, who was "homeless" within 
meaning of Stewart B. McKinney Home- 
less Assistance Act, against New York 
Commissioner of Education, school di.strict 
in which emergency housing was located 
and school district in which mother of child 
hoped to find permanent residence, alleging 
various violations of her Fourteenth 
Amendment rights to due process and 
equal protection, arising out of school dis* 
tricts' refusal to admit child on grounds of 
residency requirement. Upon motion for 
preliminary injunctions, the District Court, 
Goettel, J., held chat child was entitled to 
preliminary injun^tfon directing school dis- 
trict in which emergency housing was lo- 
cated to enroll her pending decision on mer- 
its. 

Ordered accordingly. 



1. Constitutional Law ^277(1) 
Schools <^]48(1) 

Seven-year-old '^homeless" child, as eli- 
gible recipient of public assistance from 
county department of social services, had 
pro|)erty right to free public education un- 
der New York Constitution, which could 
not ba abridged or extinguished without 
child first being accorded protections af- 
forded by due process. Stewart B. McKin- 
ney Homeless Assistance Act, § 103(a), 42 
U.S.C.A. § 11302(a); McKinney 's Const. 
Art. 11, § 1. 

2. Constitutional Law <»»278.5(7) 
Schools ^155 

Seven-year-old "homeless" child seek- 
ing admission into school, who had not yet 
been admitted to a.iy school, was not neces- 
sarily entitled to same procedural due pro- 
cess protections accorded students who are 
suspended from school: hearing, notice of 
decision and identification of appellate 
rights. Stewart B. McKinney Homeless 
Assistance Act, § 103(a), 42 U.S.C.A. 
§ 11302(a); N.Y.McKinney's Const Art. 
11, § 1; US.C.A. ConstAmends. 14, 14, 
§ 1. 

3. Schools <^153 

Child residing in New York did not 
have unfettered right to tuition-free edu- 
cation at any public school in New York; 
right to public education was limited by 
residency requirement N.Y.McKinney's 
Educatior Law §§ 310, 3202, subd. 1. 

4. Civil RighU <i»i3.2(4) 

Seven-year-old child, who was "home- 
less" within meaning of Stewart B. McKin- 
ney Homeless Assistance Act, was entitled 
to preliminary injunction directing schoo* 
district in which emergency housing was 
located to enroll her pending decision on 
merits of civil rights action against Com- 
missioner of State Department of Edu* 
cation, school district in which emerge ncy 
housing was located and school district in 
which mother of child hoped to find perma- 
nent residence; both districts had refused 
to adrriit child because of New York'?; resi- 
dency requirement Stewart B. McKinney 
Homeless Assistance Act, § 103(a), 42 U.S. 
C.A, § 11302(a); 42 U.S.C.A. § 1983; N.Y. 
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McKinney's Const Art 11, § 1; U.S.C.A. 
ConstAmends 14, 14, § 1; N.Y.McKin- 
ney's Education Law §§ 310, 3202, subd. 1. 

5. Civil Righto ^13.2(4) 

"Homeless'' child was not entitled to 
preliminary injunction directing State Com- 
missioner of Education to hold hearing rnd 
determine which of two sch^l districts 
should enroll her, preliminary injunction 
directing one school district to enroll child 
pending decision on merits sufficiently pro- 
tected child from irreparable harm pending 
decision on merits in civil rights action aris- 
ing out of school districts' refusal to admit 
child because of New York's residency re- 
quirement Stewart B. McKinney Home- 
less Assistance Act, § 103(a), 42 U.S.C.A. 
§ 11302(a); 42 U.S.C.A. § 1983; N.Y. 
McKinney's Const Art 11, § 1; U.S.C.A. 
0)nst Art 8, § 1 et seq.; Amends. 14, 14, 
§ 1; N.Y.McKinney's Education Law 
§§ 310, 3202, subd. 1. 
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Westchester Legal Services, Inc., White 
Plains, N.Y., for plaintiff; Gerald A. Nor- 
lander, Julie A. Mills, of counsel. 

Robert Abrams, Atty. Gen. of the State 
of N.Y., New York City, for defendant 
Thomas Sobol, Com'r; Stephen M. Jacoby, 
Asst Atty. Gen., of counsel. 

D* Andrea &. Goidatein, Mount Vernon, 
N.Y., for defendants Mount Vernon Bd. of 
Educ, Dr. William C. Prattella, and Joseph 
Williams; Robert Goldstein, of counsel. 

Anderson, Banks, Moore & Hollis, Yonk- 
ers, N.Y., for defendants Yonkers Bd. of 
Educ, Dr. Donald Batista, and Jerry 
Frank; Lawrence W. Thomas, of counsel. 

OPINION 
GOETTEL, District Judge: 

This case is an outgrowth of the myriad 
of problems confronting our society du"^ to 
homelessness in America. The immediate 

1. Our use of the term liomeless** is consistent 
with the definition supplied under the Stewart 
B. McKinney Homeless AssisUnce Act, Pub.L 
No. 100-77, f 103(a), 101 Stat 412, 485 (1987) 
(to U codified at 42 f 1 1302(a)), *which 
provides in pertlfient part: THhe term^ liome- 
less* or liomelM individual' includes-KD sn 



issue before this court is deciding the ap- 
propriateness of granting a preliminary in- 
junction directing either the Yonkers or 
Mount Vernon School District to admit a 
seven year old homeless ' child into their 
school system. Although the best interests 
of the child occupy our principal attention, 
we are mindful that the case is rife with 
difficult questions of policy and constitu- 
tional law, with profound implications for 
the Federal iudiciary. Similar cases previ- 
ously have been before the Federal courts, 
but the case at bar presents certain unique 
concerns that will become clear as we de- 
velop our decision. 

I. FAcrrs 

Plaintiff, Sixta Orozco, a United States 
citizen, was bom on November 29, 1980 in 
Puerto Rico. Plaintiff and her mother. 
Margarita Arroyo, left Puerto Rico several 
yv'AVH ;t|to :iihI lived To; u |M'ri(Hl of tiiiu* in 
Mount Vernon, New York. At some point, 
they returned to Puerto Rico, and plaintiff 
attended first grade at a public school in 
San Lorenzo. 

In May of 1987, for personal reasons. 
Ms. Arroyo again left Puerto Rico. She 
and her daughter returned to New York, 
spending the night of their arrival (May 18) 
with friends in Mount Vernon. The follow- 
ing day, Ms. Arroyo applied for public as- 
sistance with the Westchester (bounty De- 
partment of Social Services C'DSS*'). Her 
case was accepted, and DSS immediately 
provided the family with emergency hous- 
ing at the Trade Winds Motel in Yonkers. 
New York. The family remains at that 
location. 

Despite the fact that the family, at least 
temporarily, resides in Yonkers, Ms. Ar- 
royo claims contacts with Mount Vernon 
and hopes to find permanent residenct- 
there. (Consequently, she sought to enroll 
her daughter in the Mount Vernon school 
system. In August, she contacted the cen- 

individual who lacks a fixed, regular, and adc 
quate nighttime residence; and (2) an individu 
il who has a primary nighttime residence that 
is— (A) a supervised publicly or privately operat 
ed shelter designed to provide temporary Hvin; 
accommodations (including welfare hotcit 
...). 
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tral offices of the Mount Vernon Board of 
Education. Ms. Arroyo maintains that un- 
named employees of the Mount Vernon 
Board advised her that plaintiff could en- 
roll at the Hamilton Elementary School in 
Mount Vernon. On September 9, Ms. Ar- 
royo went to Uie Hamilton School to reg- 
ister her daughter for classes, but appar- 
ently was told that plaintiff could not be 
registered since the family resided in Yonk- 
ers, not Mount Vernon. Ms. Arroyo re- 
turned to the central offices of the Mount 
Vernon Board, and this time was directed 
to contact the Yonkers Board of Education. 

It appears that no "hearing," however 
minimal, was held and that no written no- 
tice was provided to Ms. Arroyo explaining 
the basis of tiie decision and her options. 
Those options include the right to appeal 
the local decision to the State commissioner 
of education pursuant to N.Y.Educ.Law 
§ 310 (McKinney 1969 & Supp.1987) ("sec- 
tion 310").* On the other hand, Ms. Arroyo 
must ! ave understood that Uie reason for 
Mount Vernon's decision was that DSS was 
sheltering her and her child in Yonkers and 
not in Mount Vernon. 

On September 10, Ms. Arroyo contacted 
the Yonkers Board of Education. An un- 
named employee of the Board apparently 
advised her that, because the family did not 
[)ermanently reside in Yonkers, plaintiff 
could not be enrolled in the Yonkers school 
system. She did not make a more formal 
application and no hearing nr notice was 
pit)vided to Ms. Arroyo. 

A caseworker for the DSS then contacted 
defendants Joseph Williams, Attendance 
Officer for the Mount Vernon School Dis- 
trict, and Jerry Frank, Court Liaison Offi- 
cer for the Yonkers School District Each 
advised the caseworker that the plaintiff 
belonged in the other's school system. 

2. Section 310 provides in pertinent paii: 

Any party conceiving himself aggrieved 
ma> appeal by petition to the commissioner 
of education who is hereby authorized and 
required to examine and decide the same; 
and the commissioner of education may also 
institute such proceedings as arc authorized 
under this article. The petition may be made 
in consequence of any action: 
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At that point, rather than filing an ap- 
peal with the commissioner of education 
pursuant to section 310, plaintiff (by her 
attorney, the Westchester Legal Ser\'ices, 
Inc.) filed a complaint with this court on 
September 22 under 42 U.S.C. § 1983, 
alleging various violations of her four- 
teenth amendment rights to due process of 
law and equal protection under the law. 
Plaintiff immediately moved for a tempo- 
rary restraining order and preliminary in- 
junction (1) directing that Mount Vernon 
school officials tcmcx>rarily enroll pbJntiff 
in the Mount Vernon school systcn md (2) 
directing that the commissioner of edu- 
cation hold a hearing on plaintiffs case and 
render a decision as to which school dis- 
trict, Mount Vernon or Yonkers, should 
officially enroll plaintiff. 

On September 24, we granted a tempo- 
rary restraining order directing that plain- 
tiff immediately be registered in the Yonk- 
ers school system. That order was extend- 
ed by stipulation of the parties, and so 
ordered by this court, until November 20, 
the date set for oral argument on the 
present motion. On November 20, we or- 
dered that plaintiff be allowed to remain in 
the Yonkers school system pending our 
decision on the motion, which was agreed 
to by the Yonkers School District. We now 
consider plaintiffs request for a prclimi- 
nar>' injunction and, for the reasons that 
follow% grant a preliminary injunction ex- 
tending plaintiffs enrollment in the Yonk- 
ers school system until the merits of this 
case are decided, but deny plaintiffs re- 
quest for injunctive relief against the State 
commissioner of education. 

II. DISCUSSION 

The standards for injunctive relief in this 
circuit are well established. Plaintiff must 
show "(a) irreparable harm and (b) either 
(1) likelihood of success on the merits or (2) 

* * * * w * 

7. By any other official act or decision of 
any officer, school authorities, or meetings 
concerning any other matter under this chap- 
ter, or any other act pertaining to common 
schools. 



292 



128 



674 FEDERAL SUPPLEMENT 



sufficiently serious questions going to the 
merits to make them a fair ground for 
litigation and a balance of hardships tip- 
ping decidedly toward the party requesting 
the preliminary relief." Jackson Dairy, 
Inc. V. H.P. Hood & Sons, Inc, 596 P.2d 
70. 72 (2d Cir.1979) (per curiam). 

There can be no doubt that plaintiff 
could suffer irreparable harm if she is de- 
nied attendance at a New York public 
schooL "[I]ntemiption of a child's school- 
ing[,] causing a hiatus not only in the stu- 
dent's education but also in the other social 
and psychological development processes 
that take place during the cAild's schooling, 
raises a strong possibility of irreparable 
injury." Ross v. Disare, 600 P.Supp. 928, 
934 (S.D.N.Y.1977). We agree with plain- 
tiffs counsel that this possibility is height- 
ened even further when, as here, the child 
is likely to receive little or no home instruc- 
tion. Public schoolbg will provide this 
plaintiff with a crucial and desperately- 
needed foundation. Among other things, 
the plaintiff is not fluent in English, which 
is a substantial handicap to immigrants and 
Puerto Ricans. The educational and social 
maturity she loses, forfeited as a result of 
forces well beyond her control, could con- 
stitute irreparable harm under any reading 
of that terminology. 

It is in satisfying the second prong of the 
Jackson Dairy test whereby plaintiff seeks 
to lend this court into uncharted and poten- 
tially hostile waters. Although this court 
will not shirk its duty and responsibility to 
protect individual rights, we have deter- 
mined it best to tread -warily in this case. 
As the Supreme (}ourt wisely cautraned: 
Judicial interposition in the operation of 
the public school system of the Nation 
raises problems requiring care and re- 
straint — By and large, public edu- 
cation in our Nation is com*nitted to the 
control of state and local authorities. 
Courts do not and cannot intervene in the 
resolution of conflicts which arise m the 
daily operation of school systems and 
which do not directly and sharply impli- 
cate basic constitutional values. 

* ""V Hue Procen CUuse provides: " .. nor 
V „y sme deprive any person of life, liber- 
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Epperson v. Arkansas, 393 U.S. 97, 104, 89 
S.Ct 266, 270, 21 L.Ed.2d 228 (1968). 

If injunctive relief is proper, as against 
either the local school districts or the State, 
plaintiff must show a likelihood of success 
on the merits or, at a minimum, sufficiently 
serious questions going to the merits that 
injunctive relief is warranted in light of the 
hardships tipping in her favor. Notwith- 
standing a spurious equal protection claim 
(which we understand plaintiff wisely in- 
tends to delete via amended complaint), the 
crux of the merits center on alleged viola- 
tions of the Due Process Clause of the 
fourteenth amendment.' 

[1] In determining "whether due pro- 
cess requirements apply in the first place, 
we must look ... to the nature of the 
mterest at stake." Board of Regents v. 
RotK 408 U.S. 564, 570-71, 92 S.Ct 2701, 
2705-06, 33 L.Ed.2d 548 (1972) (emphasis in 
original). Here, the New York (k>nstitu* 
tion expressly directs that "[t]he legisla- 
ture shall provide for the maintenance and 
support of a system of free common 
schools, wherein all of the children of this 
state may be educated." N.Y. Const art. 
XI, § 1 (emphasis added). Although there 
is considerable debate in this case as to 
what constitutes plaintiffs legal residence, 
there can be no doubt that, as an eligible 
recipient of public assistance from the 
Westchester (k)unty DSS, plaintiff actual- 
ly resides in New York and is a chikl of 
this State. As such, she is entitled to a 
free public education under the New York 
(Constitution, a property right that car. not 
.be abridged or extinguished without plain- 
tiff first being accorded the protections 
afforded by due process. Indeed, none of 
the defendants contests th^s fact As the 
Supreme Court concluded m a similar 
though distinguishable case in language 
adaptable to the instant facts: 
Although [New York] may not be consti- 
tutionally obligated to establish and 
maintain a public school system, [San 
Antonio Indep. School Dist v. Rodri- 
guez, 411 U.S. 1, 86, [93 S.Ct 1278, 1297, 
86 LEd.2d 16] (IWS),] it has neverthe- 

ty, or property, without due process of law. . . 
VS. Const, amend. XIV. § 1. 
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less done so. . . 

Stat^ is constrained to recognize a stu 
dent's legitimate entitlement to a public 
education as a property interest which is 
protected by the Due Process Clause — 
Gos8 V. Lopez, 419 U.S. 565. 574, 95 S.Ct, 
729, 737, 42 L.Ed.2d 725 (1975).^ 

Having determined that plaintiff is enti- 
tled to due process protection, we are left 
with the more difficult questions in this 
case of how much process is due and who 
must provide it Although, at this stage, 
we need not definitively resolve these is- 
sues, we must, at a minimum, satisfy our- 
selves as to the sufficient seriousness of 
these questions, and balance the relevaiii. 
hardships, if injunctive relief is to issue 
against any or all of the defendants. 

ne Local School Districts 
[2,31 Plaintiff argues that the local 
school districts must provide her with a 
hearing and notice of their decision, includ- 
ing identification of appellate righte, pursu- 
ant to Gou V. Lopez and T^ikeall v. Am- 
bach, 609 F.Supp. 81 (S.D.N.Y.1985). In 
Com, the Supreme Court held that where 
disciplinary action will result in a student's 
suspension from school, the student is enti- 
tled to th'^ minimum due process protec- 
tions of notice and hearing. Goss, 419 U.S. 
at 579, 95 S.Ct at 738. If suspension from 
school triggers due process protection, 
plaintiff argues, then surely local school 
districts must provide notice and hearing if 
they are to deny a probpective student ad- 
mission to school altogether. We do not 
find that argument compelling. Certainly, 
if plaintiff had been enrolled in the Mount 
Vernon or Yonkers school system, her re- 
mova! from school would trigger, al a mini- 
mum, (?0M-likc protection. Such is not the 
case. Plaintiff sought admission to a 
school, but had not yet been admitted to 
any school. 

In that vein, plaintiff does not have an 
unfettered right to a tuidon-free education 
at any public school in New York. Indeed, 
if that were so, local school districts would 
have to provide notice and hearing to any 

4. Although less clear in this case, liberty inter- 
ests may also be implicated. See Goss. 419 U.S. 
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CttcM«74 F.Supp. 125 (S.DJ4.Y. 1967) 

[Accordingly,] the prospective student seekmg admission, for 
whatever reasons, to a given school. In- 
stead, plaintiffs right is limited by a resi- 
embodied in N.Y 



dency requirement eml)odied in 
Educ.Law § 3202(1) (McKinney 1981), 
which provides in pertinent part: "A per 
son over five and under twenty-one years 
of age who haf not received a high school 
diploma is entitled to attend the public 
schools maintained in the district in which 
such person resides without the payment of 
tuition." The question, therefore, is 
squarely presented. What type of hearing 
should be conducted, and by whom, in set- 
tling an inter-district dispute over establish- 
ing plaintiffs residency under N.Y. 
EducLaw § 3202? 

The position of the parties may be sum- 
marized as follows. Mount Vernon points 
out that the plaintiff and her mother have 
not resided in that town for some years and 
that a one-night stopover on her return 
from Puerto Rico can scarcely premise any 
obligation on its part Yonkers argues 
that the plaintiff and her mother are physi- 
cally within its bounds through the choice 
of DSS and that they do not intend or wish 
to remain there. The commissioner main- 
tains that one of the school districts is 
wrong, but he is not prepared to say which 
unless a section 310 appeal is filed and he 
is allowed to proceed to a quasi-judicial 
determination. The plaintiff argues that 
such a procedure is too slow and burden- 
some to satisfy due process. 

Plaintiffs purported remedy to the situa- 
tion, a h«»aring and written notice require- 
ment, although a convenient due-proces.s 
hook by which to involve tha Federal 
courts, is in fact no solution to the plain- 
tiffs problem at all There do not appear 
to be any disputed facts requiring a hear- 
ing. The positions of the defendant school 
districts are well known to the plaintiff, 
and putting them in writing accomplishes 
little. T^ie simple remedy, at least for this 
plaintiff, i?^ a directive or ruling from the 
commissioner settling the inter-district dis- 
pute. 

at 574-75. 576, 95 S.Ct. at 737 (holding liberty 
interests implicated by school suspensions). 
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No guidelines exist to aid school districts 
in settling these disputes; neither the State 
legislature nor the SUte Departmenc of 
Education has acted to fill this void. Local 
school districts are left to fend for them- 
selves on an ad ho^ basis, leaving aggriev- 
ed students and their families with the 
responsibility of appealing to the commis- 
sioner of education pursuant to N.Y. 
Educ.Law § 310, supra note 2. Of course, 
if those same students and families are not 
apprised of this appellate right, one is left 
wondering how it can be exercised. 

The failure of legislative and/or regula- 
tory leadership on this issue is at the center 
of this action. Perhaps in this age when 
legislators won't legislate and regulators 
won't regulate, preferring instead to spend 
their time carping at Federal judges who 
ultimately must step into the breach to 
protect individual rights from the capri- 
ciousness of ad hoc decision making, one 
should not be surprised at this state of 
affairs. On tne other hand, it sadly leaver 
the goal of judicial restraint as a forgotten 
dream as we are forced to devote our ener- 
gies full time to safeguarding constitution* 

5. On July 22 of this year, the Stewart B. McKin- 
ney Homeless Assisunce Act, Pub.L. No. 100- 
77, 101 SUI. 4$2 (1987) (to be codified at scat- 
tered sections of the US.CX was enacted. Title 
VII of that Act direcu each State to adopt a plan 
providing for the education of homeless chil- 
dren within iu borders, such plan to include 
"procedures for the rcsolutioii of disputes re> 
^uding the educational placement of homeless 
children and youth." id. al*f 722(cXlKBX 101 
Sut. at 526. The sUlute notes that "the causes 
of hometcTAeas are muiy and complex" and 
that "there is no single, simple solution." Id. at 
§ 102(aX3) ft (4). 101 Stat at 454. The defend- 
ant commissioner cites this language as a means 
of explaining Sute legislative and regulatory 
delays on thU issue. 

No matter how complex or difficult the issues, 
this court and, more impofiantly. the plaintiff, 
can not sit idly by when fundamental, constitu- 
tional righU ire at jeopardy. Further, Albany 
hardly needed to be told by the United Sutes 
Congress that there were problems associated 
with ensuring the education of the homeless 
that needed solutions. Sute officials have been 
aware generally of these problems since (at the 
latest) Vaughn v, Board of Educ. of Union Free 
School out No. 2,64 Miscld 60, 314 N.Y.S.2d 
266 (Sup.Cl.l970). We are advised by counsel 
that in response to this court's decision in Tah 
tall V. Amb€u^ 609 F5upp. $1 (S.D.N.Y.1985), 
^ legUlation specifically addressing inter^dislrlct 
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ally-protected rights from being sucked up 
in the vacuum of legislative regulatory 
dereliction. 

This court is all toj directly and keenly 
aware of the thorny policy choices this 
case, and others like it, present. We aiso 
recognize that legislative ha.st€ can make 
political waste; but plaintiff and the hun- 
dreds (or thousands) like her do not have 
the luxury of waiting for that slumbering 
giant in Albany to work its will.* Although 
we can not and need not say with certainty 
at this stage that a hearing is the constitu- 
tionally-mandated solution, nor do we need 
notv resolve who has the initial responsibili- 
ty for holding such a hearing, these cer- 
tainly are sufficiently serious questions go- 
ing to the merits, and tne hardships tip so 
very decidedly in plaintiffs favor, that pre- 
liminary injunctive relief against one of the 
local school districts is warranted. Al- 
though TakeaU v, Ambach appears to have 
involved a student who, like was al- 
ready within the school district's control 
before his dismissal,* the applicability of 
TakeaU (which required a local school dis- 

residency disputes was introduced in the New 
York Sute legislature. Over seventeen years 
after Vauthn, and two and one-half years after 
TakeaU, we are again confronted with a similar 
case, and still there are no guidelines. We 
would prefer that the Lgislature or the commis- 
sioner act to fill this void. Today's decision will 
provide further time for miction; hopefully it will 
also provide the impetus. 

6. The Takeall facu suggest that the plaintiff, 
resident of a group home in White Plains, had 
received Ucit admission into the White Plains 
school system, with the system's Committee on 
the Handicapped then charged with deciding on 
an appropriate placement. Takeall, 609 F.Supp. 
at S3. On September 29, five months after 
plaintiff first contacted the White Plains school 
system about enrolling, the Committee deter- 
mined that plaintiff was emotionally disturbed 
and shouM be placed in the New York Hospital 
program, id In the inlerim, it appears plain- 
tiff had moved out of the group home and into 
the home of an unrelated adult. !d It was not 
until October 7, and after this later move by 
plaintiff, that the White Plains Board of Edu- 
cation deckled, without sufficient notice and 
hearing, that the plaintiff was not a resident of 
White Plains for purposes of N.Y.Educ.Law 
S 3202. id The plaintiff in the case at bar has 
not been admitted, ucilly or otherwise, to either 
the Mount Vernon or Yonkers school system. 
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trict to provide notice and hearing before 
excluding t student on grounds of non-resi- 
dency) to the instant case is a serious ques- 
tion going to the merits. At this stage, 
however, without the benefit of a full hear- 
ing on the merits, wc decline to direct a 
local school district(s) to provide plaintiff 
with notice and hearin;^ on the residency 
question. 

(41 In the interim, until the merits are 
reached, a preliminary determination per- 
mitting plaintiff to attend school must be 
made. This case is unlike Matter of Rich- 
ards, 25 Ed.Dep't Rep. 38 (July 17, 1985), 
which addressed residency in the context of 
students who were established New York 
residents and already members of a school 
district and then became homeless. Like- 
wise, traditional legal concepts used to es- 
tablish legal domicile — physical presence 
coupled with an intent to remain indefinite- 
ly—are unavailing since, whatever the fam- 
ily's intent, Westchester County DSS large- 
ly will control the locus of plaintiffs resi- 
dence.'' When we granted the temporary 
restraining order in this case, we believed 
it more likely that plaintiff would be able to 
establish residency for school attendance 
purposes in Yonkers, rather than Mount 
Vernon. We continue to adhere to that 
view. As noted, regardless of her desire to 
live in Mount Vernon, Ms. Arroyo's situa- 
tion is controlled largely by the DSS and 
where they place her. We believe, there- 
fore, that in this case the DSS placement 
should operate presumptively as plaintiffs 
legal residence. Accordingly, we grant a 
preliminary injunction, but against the 
Yonkers, and not the Mount Vernon, School 

7. We note parenthetically, but interestingly, that 
Westchester County DSS. which obviously plays 
a great role in this whole scenario, is not a party 
to this suit. 

S. Plaintiffs reply brief on the instant motion 
correctly argues that she need not exhaust State 
judicial or Udminisirative remedies before pur- 
suing a section 1983 remedy. Monroe v. Pape, 
365 VS. 167. 183. 81 S.Ct. 473. 482. 5 L.Ed.2d 
492 (1961): P^tsy v. Board of Regents, 457 \}S. 
496. 515. 102 S.Cl 2557. 2567. 73 L.Ed.2d 172 
(1982). plaintiffs reliance on these rules as a 
shield against ripeness or sUnding objections 
misconstrues, wc think, the applicability of 
those holdings in this case. Plaintiff initially 
challenges the local school districts* decisions 



District. We direct the Yonkers School 
District to continue to educate plaintiff tui- 
tion-free, as long as the family continues to 
live under current or similar conditions in 
Yonkers, until the merits of this case are 
decided. 

The Commissioner of Education 
[5] Plaintiff next seeks a preliminary 
injunction against the State commissioner 
of education, initially on the ground that 
the section 310 appeals procedure is tar too 
complex, burdensome, and time-consuming 
to satisfy any reasonable standard of due 
process. Plaintiff, however, has not 
availed herself of the section 310 process; 
she instead filed a section 1983 claim with 
this court This initial claim against the 
State, therefore, i& based on speculation 
and may not b<i ripe for adjudication. 
UniUd Public Workers v. Mitchell, 330 
U.S. 75, 89-91, 67 S.Ct. 556, 564-65, 91 
L.Ed. 754 (1947). Just as importantly, 
there is a serious question whether plain- 
tiff has standing to bring a section 1983 
claim against the State on this ground. 
Plaintiff has not suffered actual injury as a 
result of a section 310 appeal since one has 
not yet been initiated. See Valley Forge 
Christian College v. Americans United 
for Separation of Church and State, Inc., 
454 U.S. 464, 471-76, 102 S.Ct 752, 757-61. 
70 L.Ed.2d 700 (1982) (discussing constitu- 
tional underpinning for "actual injury" 
standing requirement). Consequently, 
there is a serious question as to whether a 
"case" or "controversy" has been present- 
ed to the rt on the section 310 question. 
U.S. Const art III, § 2.' 

denying her admission, claiming those actions 
fail to meet due process standards. To the 
extent plaintiff mccU the "case" and "controver- 
sy** requirements of article III and satisfies relat- 
ed jurisprudential considerations. Valley Forge, 
454 U.S. at 471-76. 102 S.Ct. at 757-61. we 
would violate the mandates of Monroe and Patsy 
if we were to decline jurisdiction over that 
claim on an exhaustion theory. Whatever the 
commissioner's authority in this case, it remains 
at all times the prerogative of this court to 
determine the constitutionality of the actions 
uken by the local school districts. That is dis- 
tinguishable from plaintiffs second claim that 
\\ir section 310 appeal process, of which she has 
yet to avail herself, also is violative of due 
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We recoKni?/* thai plaintiff must clear 
many hurtiles tu sustain an action in Feder 
a! court, and we susjjeci that her counsel 
has not initiated a section 310 appeal in an 
attempt to sidestep altogether one such 
hurdle— mootness. Had plaintiff initiated 
a section 310 appeal when this case was 
filed (September 22), a decision from the 
commissioner would surely have by now 
been rendered — no matter how flawed or 
imperfect the process— Uiereby potentially 
mooting plaintiffs claim against the State. 
Cf. M. Schwartz & J. Kirklin, Section 19S3 
Litigation: Claims, Defenses, and Fees 
§ 13.5 (1986) (discussing mootaess and "ca- 
pable of repetition, yet evading review" 
exception). 

Given the fact that our earlier grant of 
injunctive relief protects plaintiff from 
whatever irreparable harm r.iy attach 
pending review of this case ou ts merits, 
and mindful of our need to tread warily, 
Epperson, 393 U.S. at 104, 89 S.Ct at 270, 
(cited in full supra), we think the balance 
of hardships weighs heavily against this 
request Tliis is particularly so when a 
grant of injunctive relief may have the 
effect of scuttling an administrative plan 
that has not yet been tested by this plain- 
tiff. When regulators do regulate, we 
should avoid interposing our will without 
concrete evidence of the regulation's consti- 
tutional failings. 

process. Suggesting that this sq>aratc and dis- 
tinct claim may not comport with the "case" and 
"controversy^ requirements of article III is not 
akin to requiring an exhaustion of administra- 
tive remedies— it goes to the wry substance of 
this second claim. We confidently can assure 
plaintiff that Monroe and Patsy, whatever else 
their implications, do not vitiate the "case" and 
"controversy" requirements of article III of the 
Constitution. 

9. We note here our concern that in serving this 
broader agenda, counsel may not be serving 
adequately plaintiffs needs. A servant to two 
masters serves neither wtW. Although plaintiffs 
counsel may feel the need to seek social reform 
through Federal litigation (which appears to 
have become a customary vchick in the last 
thirty years), we remind them that an attorney's 
first allegiance must be to the interests of the 
client. 

10. The notice of motion is somewhat ambigu- 
ous. It asks for a urcliminary injunction en 
joining the collective defendants fror \ excluding 



Apparently in recognition of thi.s poten- 
tial weakness, and in furtherance of the 
broader agenda clearly aftK>t here * plain- 
tiffs counsel sought at oral argument on 
the instant motion to shift the focus of the 
injunctive claim against the Slate. Plain- 
tiff now asks that we direct tlie coramis- 
sioner, and not the local school districts, to 
hold the initial hearing in a potential inter- 
district dispute — this despite the fact that 
the complaint itself makes clear that plain- 
Uff seeks declaratory injunctive relief 
against the State for failure to establish an 
adequate mechanism to review residency 
determinations after initial hearings by lo- 
cal school districts.'* Again, we hasten to 
emphasire that oiir earlier grant of injunc- 
tive relief against the Yonkers School Dis- 
trict protects the plaintiff from further 
harm pending a decision on the merits. 
Given that fact, and for policy reasons pre- 
viously highlighted, we are especully reluc- 
tant, on a request for a preliminary injunc- 
tion, to effectively construct via judicial 
caveat a new regulatory scheme to deal 
with these issues. 

At oral argument on the instant motion, 
plaintiff offeree a convoluted hodgepodge 
of possible injunctive remedies against the 
State. Any relief that this court might 
provide which will operate as an end run on 
the legislative and regulator>' processes 
must be better thought out. Thus, we 

plaintiff "without first providing plaintiff ade- 
quate written notice of the factual and legal 
basis [sic] for any proposed denial of education- 
al sen'iccs. and without first providing plaintiff 
and her parent an opportunity for an evidentia- 
ry* hearing and final decision on her request for 
admission to school by the New York State 
Commissioner of Education." (Emphasis add- 
ed.) Not only is it somewhat unclear as to 
which of the collective defendants is responsible 
for providing the "adequate written notice" re- 
quested, it also is unclear which form of relief 
actually is lo be "first provid(edr »f both are to 
be "first providfedj" We might add, howevei. 
that this is typical of plaintiffs "birdshot ap- 
proach" to the motion; i.e.. tr> lo cover as much 
area as possible with one blast As should seem 
obvious at this point, we decline plaintiffs invi 
tation to join in the hunt on a motion for 
preliminary injunctive relief, choosing instead 
for the reasons aniculated to tailor more nar- 
rowly the preliminary* rem< dy. 
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Carlos DeLEON. Petitioner. 
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No. 8« Civ. 634, (pKL). 
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1 States District Court, 
a D. New York. 

Dec. 2, 1987. 



CONCLUSION 
^or all of the fo..going masons. 

the Distnct TZZ^ T^"^ 
ttffc education P^^i"- 
tinues to live uij^rt^" ''^ ^""''^ 
ditions in YonRen, u?h?"k 
<=«e .« decider.;; ^'"^"^ of this 

•--ofeducaSr::^^^^^^ 

so ORDERED. 



eateo?^.:rbaK"uir;:ij^^^ 
h« petition. n>e DTtnS C r""" 

held that petitioner ^ 
all available sUte r^l J^ "'""'^ted 
ieopardy claim anj Zst^ Z " 
certificate of pmbable ca 
Application denied. 



»• Habeas Corpus *=45.3(9) 

Exhaustion doctrine" • 
Pnsoner seeking to ZS hf,^""*^ that 
federal grounl m^^^t T''"" 
courts fair nnnn.^ ^ «tate 

U S.C.A. § 2254(b 'r' *"««ed error. ^8 

fo?*X"Sa:;,^-5 «<? Phases 
definitions. con^Tuctions «,d 




2. Habeas Corpus *»n3(5, 
ceJ^f^^^-t not entitled to 

»'ofhisp:;iL"nt'«tTf'^^^^ 
exhaust all available s5te 1^- ^"'"^ 
ble jeopardy claim whSh °" °ou- 

during trial or on dJ^f^iL ^ »«t «ised 
A- 5§ 2253. 225^ ITpK,^ ".S.C. 
28 U.S.C.A. P R A.P.Rule 22(b). 



'•'■on or ihe pix>mulM«„nT P.'«'"««d is legis- 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT COURT OF NEW YORK 

**************************************** 

SIXTA L. OROZCO 
By her next friend 
Margairi-a Arroyo, 
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87 Civ. 6822 



• •• ^- - t>v^ragainst-*^. vf ' .. ,„_. 

•;vv>t----;-;:^-^:-.^^^^^^ • .. .... .. . ... :- (GLG) 

"^--"TH0MAS'1sbBbL';^l'ndividua^ *-■ - • • - 

as ConBtiissicTiar of the New York - j ■ : • .. : . 
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PLAINTIFFS' MEMORANDUM OF POINTS AND AT3TE0RITIZS 
IN SUPPORT OF MOTION FOR A PRELIMINMCr INJUNCTION 



State .Department ;of .Educationj^nd 

MOUNT VERNON board' OF EDUCATION; -and t 

DR.- WILLIAM C.-:PRATTELLA,vIndividually ... - i 

and AS Superintendent of Schools for - - — : 

the City School District of the . - 

City of Mount Vernon; and • . ' , . ' : S 

JOSEPH WILLIAMS r^lndividually ana as .. . ... . 

Attendance .Officer of the City school • 

* .,. District ^of^the.lCity . of Mount -Vernon; ..and < - ^ = 

^ "•YONTGEKS" BOARD >i 

• ]L -'BATISTAr^Individually .and as Superintendent.^, . . ... ..• , 

'M r.rof the City School •T)istrict of the City of y .-, . - - - 
^ '■ Yonkers; and JERRY FRANK, Individually 

- and as Oourc Liaison Officer of the . . 

• "City School pis trj£t^^ «i^ , . . p 

' •~~''~~'-''''--^'^:-^:^'y"J'-^.'c -^^.. ■ - Defendants. " " ' • 

********************^***********!*t.*_**.*!*****.. ■ •• { 



WESTCHESTER LEGAL SERVICES, INC. 

Gerald A. Nor lander, Esq. 

Julie A. Mills, Esq. 

150 Grand Street 

White Plains, New York, 10601 

Tel. (914) 9«-1305 

Attorneys for Plaintiff 
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, Br»ilmlna rv Statement 

S.x year eld Si«a t. Oro^co, by her »other and H«t rriend, 
„ar,.rit. Arroyo, brings t.hls action for declarator, and 
injunctive relief and damages pursuant to 42 U.S.C. <«83. Sixta 

a "homeless" child «ho lives «ith her Bother, a recipient of 
public assistance, in a »otel. Si«a has been denied school 
admission by both the «ount Vex-ncn schools and the yonters 
^i^^oSi^r^i^^^ :«r6und of nonresidence, and as a 
Veiiult 'sie'- is'^t -atteiding - school .■ . Mount Vcmon school . 

• iff iclals^'ippaienily contend that she. is a resident of yonXers 
■'L«use W'^o^Vi'whe^'she now stays is within the yonkers City 

limits; ^-The Vonkers school officials, however, contend that 

■ sixta-is^l£:tWor«£lyi;Jo"kers^ lesal residence 
.::i;riSoiftta>iiSce pui>oses is Mount yepon. ' J-.,, ' 

■■■■-'fr^'^^^ct 'i^iii°^ to school occurred without timely 
■written noiice 'by loc-l -^ool officials o. the factual and legal 
basis 'foi'^lii'ir ■.actions, and without .an opportuuity for a hearing 

' and -final deten»ination by the state Commissioner of Education, 
„ho'l«"s'^<rswm.or:simple- procedure av^^^^^ to denied school 

■ applicants to 'r«o"lve such disputes over tSeix residence. 

■ . Slaintiff contends that the defendants' acts, emissions, 
practice and policy to terminate education for chUdren on the 
.. gro..nd of alleged nonresidence without prior, adequate written 
„o.<ce and an opportunity for a hearing before «. topaxtial 

• decision maker and final decision of the Cc»issioner of 
Education violates the Due Process CUuse of the Fourteenth 
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Amendment to ihe United States Constitution. Plaintiff contends 
that if there had been an opportunity for an evidentiary hearing 
before an impartial decision maVer, facts could have v-een 
demonstrated and_;argxpient ma^^ that she should be considered a 



l^'^C^'io^el-^ufllw^^^^^^ is-paid for by .the Westchester - 

' ■ ' 'i''':^-^'<- -:r^T^-±'-^iL^'i •.»«^4e<nn In this case- plaintiff seeks 




■■Bn ■: . claii; rofitSfi-SS^g: attend s=hool,^^|xect^^ the State - 
•rf; ■ ■ ' Yonkers . • ^ — 



. .. ■•y^7'"' "v"*"\' POIOT I 



'' 'ryf'^yST^:^^^^ SHOULD . 

■ ■■- ■'-^^ THE HOUNT VEHNON " 

• ••:* DEFENDANTS TO ADMIT THE PLAINTIFF 

.■■-;^:;-.*.iTO.;raE mount vpiNON public scbools ... ... 

. A preliSnary injunction is appropriate where a party shows 
irreparable harm and either likelihood of success on the merits 
or sufficiently serious questions going to the merits to make 
them a fair ground for litigation and a balance of hardships 
tipping decidedly in its favor. Kaplan v. Board of Education . 

2 



759 F.2d 256, 259 (2d Cir. 1985); Dallas Cowboys Cheerleaders, 

1 pu.^cat rtnema. Ltd.. 604 F.2d 200, 206-207 (2d 
Cir. 1979); .T.ekson Dairy,, Tnc. v. H.P. Hood & Sons, Inc. , 5£6 
F.2d 70, 72 (2d Cir. 197?); Sonesta International Hotels 

,'clrE._vLwell.ii^^ «3 F.2d 247, 250 (2d Cir, 1973); 

. : ^^^-r^y^^-^^.r Leg. ■■ ^"^^^ ---^ V; ^^"^'"^V^ Westchester , • 607 F. .S'iPP;. - 

:;--853"(sS.^^i^^ V 

:s;tls£ie;"ihiV> beVa^ase' she' is -likel^^^ the 
'-^iii^:^^ irreparably : 

; injured'by exclusion from public school.. :.y • 

^S^€5hf|^^ b^Lc^^ • ^ 

T'sixta'croico^^^ the opportunity" to"-leam •from teachers, 

• .and she;-i.s':denied the opportunity >o make pew >riends and ..... 

■"''' interact' in a learning environment with her peers . Instead, she 
' is relegated to spend her days Woverished in a Botel, isolated 

•■'"and' cit oif'from the mainstream of 1: !e, denied her right to 

attend public school, the most important public institution that 

affe'- her life and future. 

; irreparable irjury occurs whenever school children are 
barred from school attendance, and it is appropriate for the 
court to grant equitable relief to avoid or minimize it. See, 

y.^.. nnnamed Nnn - rltizen Children and Their Parents 
V. Texas , 448 U.S. 1327, 1332 34, 101 S.Ct. 12, 15-16 (Powell, 
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J. , (Children allowed to attend school pcn^in. Supreme Court 

decision on merits).. 

Even a disciplinary suspension from school, "is . serious 
event in the life of the suspended child." coss^v^S-. «9 
■ U.S. «S, 576, 95 S.Ct. 729, 737 (1975). Xs stated hy audge 

"'<•'-T•■•*i^■■cannella, Vv^^^ •" ' 

■■•, v:„[i,^terruption of a child's schooling causing a hiatus 

• ■" ^^--^'-j^'oiiv'i^-^e st^jAer^-s education but also in other . 
■..■■...-social" and psychological developmental processes that .■ 
• take place during a child's schooling, raises a strong 
"■ .'■'"•^ possiblUty of irreparable injury." ' 
^i.^3?^^i!£»:^S0O F.supp. 928, "4 ..S^;»^. :»77.,^ Here, ^ : 
• ';^^^Hhere'.""cSiirtis' been totally excluded frce.school, and is not 
^^^^'■'^:^-i^^lo,''e^ instruction,- the deprivation is 

i :. : pern.ne-nt- and thus .ore severe than a disciplinary .suspension. 
Wr..: .:^>- ••^•^^•■;-;i;-aenlal of schooling'- is llXeli to injure a chUd, 
for the rhomeless" child living in stressful circunstances in a 
■ • ^ „oiei;7^o=i-^attendan=e is doUbly Important. "tWttending the 
■ ■ ■■ local school re„>ains one of the only stable lin.cs left to such a 
- • • f.^ly...." na-^^K,^. 1" 20, 23, «, S 2^^ 

,« 985 (SUP. Ct. H.V. CO.) (Greenfield, a.), >a=difisd and aff^ 

'• sub ^ Bscaiiu^. i" -"-^^ ^" - '''' 

733 -734, afrd.oiLOther^ 70 H.Y.2d 109 (Iiep.rt»nt of 

social services required to provide school transportatior for 

homeless children in temporary housing, . Hc^less childr«> 

suffer to a greater degree the adverse social and psychological 
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disorientatio.1, even temporarily 
* dislocation and difeoix 
.0 impacts of ai recently observed: 

during a ^^o^^^^^ "^^^^ , . the tlassroom. The 

teacher is the^mo^ to the vay the^|| teacher 

Hlf ^^^^^^ - 
and what the teacrver r .^. ..^^^^^^^^^^ : - . 

• ■ • ; -r^-r-ctitics of the ab^^ for ■ ■ 

..... ..,..i..rafcitis^ J^t faSnr^^iif ^ «*^<»*^^ • 

^--V " be able to fall oacN . 

^.:«^^-.4.>>A ^indigent: # •-.fi^'.^is. vtrrcs^..i-r r.--..^ - 

.••y, \ • : ; • where tlxey^^j^ J^^li^H . - - ■ . 

: • • atte^pted.tc assist . . P ^ ^« 

school, »>ut school ofacla ^ .^^ .^^ ^^.^ 

! • asseitea that the plaintiff is 

i ^ her from attendance. 

.u^^ril. harred he ^^^^^ ^ ^ 

is important P 

TntrXlures for dete^nin, residence of 
ade<iuacy Of defendants pr 
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-homeless- children. In sharp contrast to the injury plUntlff 
is suffering, the defendant educators vould Jfe hard pressed to 
show how they could be injured by educating the plaintiff pending 
a final decision on her claims. Indeed, they vould fulfill their 
professional calling by teaching the V^^"-. 

••to '^i^^^i^-tk^^.^^' ■ 

-Situations ■■s-,Sh~S'^:this,- which provides as follows: ■ ; 

. ^tlf eaSHStf eSSS&?1^^ shai isure 
"■ ';>,;'riak iSld of a homeless individual and each . 
;--:/^v.S^^l«fyS^t|Vveac^^^^^ 

■ ,. as a =°?f«?J3°^itt%e^ and undertaXe steps to 
.. . laws, the St.vS ""-^ ^jj-t the children of 

- JS;;aUn5divWua?s and"o^^ess youth are afforded a 
• -Vf «f Inl i?prlpriate public education. „. 

Stewart BT-KiKin-iey .H»eless. Assistance 
•■ 72T. ;The S|i^iSVp"toiy of "the to. provides a. follows, in 

pertinent part: . . .. - 

• • ■ ..The Wose 'of tM^ subtitle is to make plain the 

• intent and policy of Congress that every chUd of a 
■ ■ - • homeless-'iaS.ly and each homeless youth be provided the 
same opportunities to receive free, appropriate 
educational services as children who are residents of 
the state. No child or youth should be denied access 
to any educational services simply becatise he or she is 
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...exess. .0. paxticuxar concen. «e potential ^spates 
^tveen school district over the pXace«ut o. t^e 

■1^ ^A<ult in the boneless l>eing 
x:hildren, which could result m 

^. „ i„ anv school district." 

•>-:^? «;rri:uirie joined to -a^t the p '^^-^^ ' • 

• ...... „t con«essionalpoU(5rv^?'«=..^.*!^5f •-• . 

^ ■ . point in. favor of granting J^,, v-^^^:^^^ v : - ■ 

:.. . ,;/;;„ination Whether the plaintiff s .^-^^-^^^^^ • 
.\-I.^.-i-U-.:%---V„fl -:vill^^ due process- clanse^EP .— 

\ ,««.rthe supre^ court 

■ • r:;!. In - - suspension fr» sch.l affects a pupiLs 

property afforded before a temporary 

• • -ni^V- P.ccess.»ust^ af^^^ ^ 

.deprivation occurs, and P ^^^^^^ ^ 

..e in longer ter„ suspens^- ^^^^ 

^^^"J he e,ti^.d .thout . 

« " ts cfla^ U-u,h the Plaintiff U an appUcant not 

9 due process ot law. ^ 
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eurrenU, receivin, the .ene.it =. eduction, she no-etheiess has 
: ritiLte ciai. entitie.ent to education that is .ou.e 
:„ 1 Ke« State constitution and state U«. >rt.cie XX o« 

. the »ew York Constitution provides as follows: . 
■ ■ .The legislature shall provide -or the »aintena^e and 
-./:V^.:y^:su^tW^i>vst«nSL^^ 




vhere an applicant - 

• . - • ri:.. " EiiJji-nf --'^""^ v.- Mien. _ P. S. 
government action. ...Boaro^ ^ — . . 

L.,-.70.. 1013 a.SBS) .issentin. opinio.. 

'fZ^^or t.e second Circuit articulated t.e standard 
of Appeals ^ ^^^^^^.^^ ^^^^^^.^ 

for determining whether an app 

. to the requirements of the due process clause, 
interest subject to the re^ 



as follows: 
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. ,,lh. ..uestlcn of whether an applicant has a 
. TJte cxai» enti— to ta .enefU, should 
v-he. ahsent the a.e^e. aenUX o. aue 

° there is either a certaint, or a very stron, 
process, tnere a.a 

UXelihood that the application vould have been 

■ ^ ^SSu-- e^^ctanc, not risin, to ^e level o. a. 
: ;.Srt;-|i.ht .arantee. a,ainst deprivation . the . 

■ -^-"trrti 31, as a.Cir:i...: Clea.1V, 
''^'''^'''^ entitlement to attend school is not one 

- ..arm^ 3'' ' fe^Tullivan, it is a 

~i-iqa5^ r Rather, li^e tne cx«"^ 

" ' fil o. entitlement that surely ^^.s as one.that 

, ,e.iti»at^cla^2 without due P^ess^ - lavJ ' 
: Xes-n t^ms to What process is due hceless 

-^'i^r^^^^^ education are denied h, local 

■ persons whose applications 

school officials. ^ ^ ^ 

in general, due process re^u 
' ^ull^ie-^Sntral^^SS-^ 

evident ^.t the.defendants gave no 



t Tti e Of their action. This si»Ple re^e»ent 
..vance written noti _ ^^^^^^^^ ^^^^ ^ 

2712 (1983) (Mailed notices 
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parties): Significantly, the Supreme Court stated, 

"[Plarticularly extensive efforts to provide notice nay 
often be required vhen the State is aware of a party's 

inexperience or incompetence " 

Id., at 2712.- In addition to written notice of the decision • 
itself, w^^^^^ should contain~the . « act>iaJL^.^^^^^ 
"^^-^'^^r'tixe'ah^ about .any' . " 

-for administi atiye 'r^^ss^i ^anphis Ll^t/ Gas . 
7 .^^^ ^.^.;^;nw;-Jion v. craft, 436 U..S.1, ^.[^ ^-^-^i' ^^l: 
^1o7oVf n^nVpVll V. Anibach , 609 F.Supp. 81 (S.D.N.Y. 1985) 




■r5?^-SC^4'VppiicantK^^ _ _ . . .,.,...„ . 

^^SSS^I?^S?S^o^ persons^f rom organizations or 

-^^j|Svthe^ should also be provided, 

are homeless and Who >ay>aclc the 
:•• t , assisWce of friends or familiarity with the organizations that 
-^:^>r3in'pr^ or other assistance. ^The "absence of such 

■ • " ■ " notice of the action taken by the school officials was in 
. violation of due process of law. . ' . . . - 

In t»Vp;>11 V Ambach , supra , this Court required the White 
• Plains schools to provide written otice to a denied school 

applicant, including notice of the right to appeal to the State 
commissioner of Education under Section 310 of the New York 
Education Law. Under the state's statutory scheme, this appears 
to be the only remedy available to review the 'decision of local 
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school officials. The constitutional adequacy of the apparent 
.venue for .edress is doubtful, particularly, for homeless 
Children and their parents. An appeal under Section 310 of the 
Hevi vorlc Education Law is ti^e consu»in„ costly, and so complex 
. -. m-iroo-r. th.t It V^'** r.-r^'.^ 

.i,-., V--., promulgated ty.tne Ota . . ,. 

^;■r^:i^pir■ihr'•■^'i^'•~r^^^?r;:lA review' for cases-where a pupil's right to . 
^';;;: :E.-''eipedited or. simplified review .loi . . _ ... ._...„.. ,., . 

5^Mtte^'s=^~l ^s inplicaMd; J^i^ead^lds filing,;iervice,^and . ■ 
:"-?^----r-?;?-;^l-i::j,:.„t. are here onerous than_ those of ^s court.- • 



»s ruies 
is no* 
formal - 



BfeS^SHtS^ Is -«^ired\^"m^^^^ - i 

;S^Sr;^?^be'fiie^;>nd «^^^ ■ . ... 

,^^S»«5^S;&rrinshiircon V 

:-C^:^piu'and: parent's .deta^ 
r^^SS..-^^;;;-^^ day. fir Si^Plinary reasons,! any 

'inroluntaW transfer,2 and any change in the placement of a 
haniicappe'd chm.3 The aiosence of any meaningful process for 
«>e denied school applicant is thus an anally. The provision of 
extensive procedural protection for students faced with lesser 
deprivations renders unconvincing any argument tha. it would he ■ 

IN.Y. Education Law {3214. 
2n.Y. Education Law {3214(5). ^• 
3n.Y. Education Law {4401. 
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Itolnistratively Inconvenient to provide notice and a hearing to 
the plaintiff. In determining residence for public school, 
purposes; the authoritative decisions look tc the fanily's 
comuunity contacts, nature of abode, express intent, and if 
outside the district, their, reason for-being outside. See, e^. 



key 



>r:&j^Si^ir^'«»''.:^i^^^ ■ ■ 

— ^^^iidMd^'s'^iife^ ■ ■ • ■ 

V;0^€%^;^i<;i'iin'^^^^^ aid W place the individual presenUy intends 
■ ' ■^to-.e^in^n^sJUL^' 608 F. Supp.;«6,;7_09 ,S.r.H.Y. 1984) 



'I^P^'^S^SSii^^'of' ie^idence?^^^^^^^^^ J^ W-i' ^ . 

;/---iacts'^'^S"'ari determned' assuiue ^an.l^ortance fully as 
'^^'^^WSiS's^.^lS^i^'o^ la«;ti l«;aPPlif«' • ..asiier 

"^y' "'""^apptrentiFS^^'n°'"*°""»l procedure for "ha^ii^ residency 

- disputes, and-. ome applicants apparently areleft out of school 
.-^i^ily iSTw »chool officials- vhen they determne that they 
are not residents. As noted above, the Sew york Co«issi™er of 
- ■ Education Offers an appeal procedure under SecUon 310 of the 8e« 
york Education Law, analogous to a state court CP'Jt »rU=le 78 
proceeding on papers, but be does not hold hearings to determine 
contested fact issues. The procedural burden upon homeless 
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people living in motel rooms to commence such proceedings is thus 
enormous and unfair. Under New York law, it is ordinarily the 
. proponent of a change in residence .who bears the burden of 
showing the change, and a residence once estiblished is presumed 
to continue. ■ M^.t-fpr of Newcomb , 192 H.Y. 238, 250 (1S08), Vilke 



Ed..:.pept^^^^ 

I" l^^fsho^iiriist -^^ . 

\^?^.;r 4TilenS^ of ^residence to admit - a pupil . : 

j'".'-fc":^^o^i:sionally ^ i'^itiitiOT^f ^ . .. . 

<.7.-;...yL»V';jl^rl'^-'^f:'a.:~«^-^ for . determination :of the residence ...... 



:.Jf." -pJ^^^^ is so great for homeless^children,4 whos^ • 

.r^-ivS^V^fl^^ should be 

-\V"-v^^^^^^ Stkte Comfniss;ioner^to rew^^ inter-district 

' ■ • . 4"A Kew York state official noted that 'legislation to 

* address the problem of educational access for the homeless has 
. . address -^^^ vears. and indicated- that passage of such 

schoSfreSent these children. We must look not only at 
fSnrSiioMl concerns but at the social and economic causes for 
• hoSS^tsSess SSS oS lack of response to these root causes. We 
■ iSSus on rif ugee camps in Lebanon, yet we have r generation of 
rsiidren crowing up in our own version of internment camps 
^moifls] .S°SeSyk State. ' renter for Law and Education 
Newsnotes , No. 38, p. 7 (September 1987). 

r ^qmparg, Natter o£,;ic har ds^^25 Ed.^D^^^^ ^jdV^Zi . 
gj^i^gf lig N.Y!s^^d eSe^ S.Y? sup. Ct. Nas sau Co. 1986). 
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the Child's e„citle:«e.t to reeducated. While the Court 
i„..rl» the cU .pell out in detail the 

need not at this stas U apparent that the 

■ : of the process required, It is appar 

^„ „,t ade^ately 

„inl»al requirements of notice ' 
provided in this case, and that plaxnt.£f is UKelv 

-.^Qcess claim. ^ 




|^in"isfu;"nfe|-n^f he reached. , 

14 
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CONCLUSION 

• For all of the^foregoing reasons, plaintiff respectfully 
p,ays that the Court grant her motion for a preliminary in- 
. .... ....,unction,-and such other and further .relief .as, to. the Court see»s 



just 'and proper ^/-C - 



. • .. ^ ^ •• • - ^ _ , ^ 



Respectfully submitted. 
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UNITED STATES DISTRICT COURT 

SOUTHERK DISTRICT COURT OF NEW YORK 

**************************************** 

i SIXTA L. OROZCO 
j By her next friend 
; Margarita Arroyo, 



Plaintiff, 



-against- 



COMPLAINT 
87 Civ. 



THOMAS SOBOL, Individually and 
as Connnissioner of the New York 
State Department of Education; and 

MOUNT VERNON BOARD 0/ EDUCATION; and 
DR. WILLIAM C. PRATTELLA, Individually 
and as Superintendent of Schools for 
the City School District of the 
City of Mo\int Vernon; and 
JOSEPH WILLIAMS, Individually and as 
Attendance Officer of the City School 
District of the City of Mount Vernon; and 

YONKERS BOARD OF EDUCATION, DR. DONALD 
BATISTA, Indi-'idually and as Superintendent 
of the City School District of the City of 
Yonkers? and JERRY FRANK, Individually 
and as Court Liaison Officer of the 
City School District of the City of Yonkers. 

Defendants . 

************************************************ 



INTRODUCTION 
1. The infant plaintiff, by her mother and Next 
Friend, brings this action for declaratory and injunctive 
relief and damages pursuant to 42 U.S.C. {1983. The action 
arises from the defendants' denial of public education of 

i 

j the plaintiff who is "homeless" and living at a motel. 
. Both the Mount Vernon Board of Education and the, Yonkers 
Board of Education, by their agents and employees, have 
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a/ 

i 



ii 

denied a free public education, guaranteed to plaintiff 
I under state law, without any written notice or an opp- 
I ertunity tor a hearing. Plaintiff contends that the 
defendants' acts, omissions, practice, policy, custom or 
usage of denying education to homeless children without any 
written notice specifying the factual and legal grounds for 
the denial, without notice of any opportunity for review of 
the denial, and without notice to the child or the child's 
parent of the possible availability of assistance, 
including legal assistance, and without an opportunity for 
a hearing > violates the Equal Protection and Due Process 
Clauses . of the Fourteenth Amendment to the United States- 
Constitution. 

V: - -JURISDICTION - . 

2. Jurisdiction cf this Court is invoked pursuant to 
28 U.S.C. .{1331 and 28 U.S.C. {1343(3) and 1343(4). 

3. Plaintiffs' request for a declaratory judgment is 
authorized by 28 U.S.C. {{2201 and {2202. 

PARTIES 

4. Plaintiff Sixta L. Orozco is six years of age and 
she brings this action by her mother and Next Friend, 
Margarita Arroyo. Their present address is the Trade Winds 
Motel, 1141 Yonlcers Avenue, Yonkers, Westchester County, 
New York. 

5 Defendant Thomas Sobol is Commissioner of the New 
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York State Department of Education, and he maintains 
offices at the State Education Building, Albany, New York. 

6. Defendant Mount Vernon Board of Education maintains 
offices at 165 N. Columbus Avenue, Mount Vernon, New York. 

7. Defendant Dr. William Prattella is the 
Superintendent of Schools for the Mount Vernon School 
District, Mount Vernon, New York. He maintains an office 
at "the Board of Education, 165 North Coltanbus Avenue, Mount 
Vernon ,'• New York ^ . . 

\: ::8.' ^Defendant Joseph Williams is the Attendance Officer 
for the Mount Vernon School District, Mount Vernon, New 
York. He maintains an- office at the Board of Education, 
165 North Columbus Avenue, Mount Vernon, New York. 
.'. .^9. Defendant Yonkers Board of Education maintains 
of f icesVt i45 Palmer Road, ' Yonkers, New York. 

10. Defendant Dr. Donald Batista is the Superintendent 
of Schools for the Yonkers School District, Yonkers, New 
York. He maintains an office at the Board of Education, 
145 Palmer Road, Yonkers, New York. 

ll; Defendant Jerry Frank is the Court Liaison. Of ficer 
for the Yonkers School District, Yonkers, New York. He 
maintains an office at the Board of Education, 145 Palmer 
Road, Yonkers, New York. 

FACTS 

! 12. Plaintiff Sixta L. Orozco is a citizen of the 

' United States and was born on November 29, 1980 in Puerto 

i r- 

3 
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Rico. 

13. Sixta L. Orozco attended the First Grade of public 
school in San Lorenzo, Puerto Rico, until May, 1987. 

14. On or about May 18, 1987, plaintiff travelled from 
Puerto Rico to the City of Mount Vernon with her mother, 
Margarita Arroyo. 

15. '"*^ Margarita Arroyo and plaintiff Sixta L. Orozco had 
previously lived in the City of Mount Vernon for several 
years'.^: They stayed with friends in the City of Mount * * . 
Vernon upon their arrival on or about May 18, 1987. 

-16. Margarita Arroyo applied for and received public 
assistance for her daughter and herself from the 

Westchester County Department of Social Services in the 

category of Aid to Families with Dependent Children. Her 
pxiblic'^assistance case was opened at the Mount Vernon 
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District Office of the Westchester County Department of 
Social Services. 

. .17. ..Margarita Arroyo has been unable to seoire rental 
housing at a cost she can afford in the City of Mount 
Vernon, and she has been provided emergency assistance by 
the Westchester County Department of Social Services to 
stay temporarily at the Trade Winds Motel, 1141 Yonkers 
Avenue, Yonkers, New York. 

18. The Trade Winds Motel is less than one mile from 
the border between the City of Yonkers and the City of 
Mount Vernon. 
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19. Margarita Arroyo presently intends to find 
permanent housing in the City of Mount Vernon, and Mount 
Vernon is the community in which she maintains most of her 
family and social ties. 

20. In August of 1987, Margarita Arroyo went to the 
Mount Vernon Board of Education central offices to enroll 
her "daughter Sixta in the second grade. . She brought with .. 
her documentation from the Mount Vernon off ice of the - - 
Westchester county "Department of Social iservices, which 
indicated that she was "homeless".' A copy of that letter, 
dated August 21, 1987, is attached hereto as Exhibit "A". 
Margarita Arroyo was advised by employees of the Mount 
Vernon Board of Education that she'could register Sixta for 
the second grade at th^ Hamilton Elementary School in the 
City of^Moimt Vernon. 

:. 2l/5.0n September 9, 1987, Margarita Arroyo went to the 
Hamilton School in Mount Vernon to register Sixta for the 
Second Grade, but she was told by employees of the Mount 
i Vernon Schools that she could not register Sixta for school 
^ because she lived at a motel in Yonkers. Margarita Arroyo 
returned to the Mount Vernon Board of Education central 
offices, and was told there that she should go to the 
Yonkers Board of Education. 

22. Upon information and belief, the Mount Vernon 
Board of Education, or its employees having poUcy making 
authority, have a practice, policy, custcna, or usage, when 
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j they deny admission of an applicant to. the public schools, 
j not to provide written notices to the applicant and the 
j applicant's parent of the following: 
j -Notice of the decision to deny admission, 
i -Notice of the factual basis for the decision. 
.-..-Notice of the legal, groxinds for the decision. 
."'T -Notice of any (Opportunity ""f or 'a "hearing or" other 
* .-• Preview of the denial of admissions-including a final 
. * decision by the Commissioner of Education pursuant to 
[' section 310 of theVew York Education .Law. . • 
-Notice of the possible availability of assistance from 
legal services organizations or other ccxnraunity . 
>5''organ.Uations that might provide assistance to denied 

S^l- school '"applies 

237"-'^On "or about September 10, 1987, and pursuant to 
the ad^ce^of employees of the Mount Vernon Board of 
Education, Margarita Arroyo went to the Yonkers Board of 
Education and attempted to enroil her daughter in the .. 
yonkers public schools. An employee of the Yonkers Board 
! of Education refused to enroll Sixta Orozco and said that 
she should attend school in Mount Vernon. 

I 24. Upon information and belief, the Yonkers Board of 

I ■ 

j Education, or its employees having policy making authority, 
have a practice, policy, custom, or usage, when they deny 
admission of an applicant to the public schools, not to 
'provide written notices to the applicant and the 

6 
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applicant's parent of the following: 

-Notice of the decision to deny admission. 
-Notice of the factual basis for the decision. 
-Notice of the legal grounds for the decision. 
-Notice of any opportunity for a hearing or other 
••;;review of the denial, including a final decision by the 
.25 COTSssion^^^^ pursuant to Section 310 of 

5Kthe New^York M - 

-Notice 'if the possible^ availiili^ from 
" legar services organizations or other conraunity 
\. organizations that might provide assistance to denied 

• cj school epp . . • 

••^^25^-/^8 a result of defendants' denial of school : •* ' 

receiving a' free public education. She does not speak the 
En^lS'laniuageV she is in need of education, and as a 
result of defendants' acts and omissions, she is wrongfully 
being^depriV^^^ to associate with teachers and 

with other pupils in the public schools. With each passing 
day she suffers damage and loss in an amount not yet 
I ascertained. 

26. A caseworker of the Westchester County Department 
of social Services contacted defendants WilUams and Frank 
on behalf of the plaintiff. Defendant Williams told the 
caseworker that Sixta belonged in Yonkers, and defendant 
Frank told the caseworker that plaintiff ^should go to the 
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Mount Vernon Schools. Neither Williams nor Frank provided 
Ij any notice of any opportunity for a hearing to resolve the 
natter. 

27. If defendants had provided adequate notice of 
their decisions and a meaningful opportunity fcr review hy 
the State of Commissioner of Education, Margarita Arroyo 
could have presented witnesses, testimony, and documentary 
^^ii^e^to ivipi^r t ' t^^^^^ factual and legal claims : 



.^'^-^■sh^hai'res^^ 
1':^£iloiisiy " ^ ■ 

::B^Sf^hi'^^^ ' 

■■ Mou^^ yernon, and is staying at the Trade Winds Mote?. 
^f4^)oririly, and:o^^ 

'^^It • the ^otel '^^^^^ temporary, of a 



SSSisient'^atvir^ "do not pi6>^^ ; 
^^^^^S^i^^^ the purpose of- 

xM^^o^^^:^ another commui^ty, but because no housing 
'available 'in Mount Vernon, and because it was 
-r^iihe' closest avai^^ motel to Mount Vernon. ! - 

^hat she has no present intent or desire to take up a 
new residence in Yonkers. 

-That under similar circumstances, the New York 
commissioner of Education has held that for school 
residency purposes, "[tlemporary absence does not 
constitute tho establishment of residence in the 
district where the temporary abode is located or the 



abandonment of a permanent residence, and that "home- 
less" children in motels are entitled under Section 
3202 of the New York Education Law to continue to 
attend their home district schools. Matter of Rich- 
•. .ards, 25 Ed. Dept. Rep. 38 (July 17, 1985). A copy of 
:Vf::-.the Richards decision is attached to this complaint as 

".r-rExhibit~?Br"^"7-v-^^^^^ •.■ ■ 

■.:i.;,28rrSl)ef endant Thomas Sobol is Commissioner of 
Education of the State of* New York/ and is responsible for 
overseeing the implementation of New York State's program 
of free public education to which plaintiff is entitled 
\mder ';Grticle XI of the New York State Constitution and 
Section 3 20 2 of the' New York Education Law. v- ■ 
/l^iS?:;29.^^jnie 'Coir^ of Eaucation has failed to 

. , /5 ^ •a^jTw^.^j^ .W". • . • ........ 

establish "a procedure for review of decisions by local 
school ^officials denying -applicants ireguests for admission 
to the pxibiic schools, other than by formal appeal pursuant 
to Se'ction~3lb of the New York Education Law. 

• 30. - Because of the time it takes for the St -e 
Commissioner of Education to decide appeals under Section 
310 of the New York Education Law, and because of the 
complexity of his rules of procedure, a Section 310 appeal 
does not provide a meaningful review at a meaningful time 
for the denied school applicant, who is typically 
unrepresented by counsel. The Commissioner of Education 
makes no provision in his rules for waiver of filing fees 
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for poor persons. 

Irreparable Injury 
31. As a result of defendants' actions, plaintiff has 
been deprived of her right to an education and. the 
opportunity to learn and to interact with her peers in a 
school. "j.While other children her age are attending school, 
she''is~becojning depres . 
because'' of exclusion /;-:u the reque* . for . 
preliminary* injunctive relief is granted, directing 
deiEendant" Mount Vernon Public Schools to enroll Sixta 
forSiwithV'^the plaintiff will continue to suffer • 

- . ^ •^w .* I • • ;. * . ^ : 

irreparable'hann l^ducational loss 'and other danage without 
S'SSiingf til hearing "on'her .claim of entitlement to attend 
publicTschool . v*^ -^^::^~^y^--:^^-^,r^f^i:-. - 

•••-•••rr - ■ -■ • ' ' ' . ..... 



•: -r.T/-.'.:.'^ ^^ ^^ 



COUNT I 



l?^!-;; 3 2. ^"^Jl Plaintiff repeats and reavers each of the 

. • , % '. r. • - - * • • ; - . - - • . - - 

allegations of paragraphs 1 through 31. 
^XiSaT'liplaintiff Sixta' L.: Orozco has a legitimate claim 

• ••^.tM ....%•.. * ."*■ . , * * 

Of entitlement under state law to a free pubUc education, 
under Section 3202 of the New York Education Law and 
Article XI of the New York State Constitution. 

.34. The defendants' denial of education was without 
adequate, written notice of the denial and without a 
meaningful opportunity for a hearing before an impartial 
decisionmaker, and was in violation of property and liberty 
I rights guaranteed to the plaintiff under the Due Process 
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clause of the Fourteenth Amendment to the United States 
Constitution. Plaintiff is therefore entitled to an award 
of declaratory and injunctive reliet and nominal damages 
pursuant to 42 U.S.C. {1983. 

35. By reason of defendants' violation of her right to 
procedural due process of law, plaintiff has suffered and 
continues to suffer injury and damage in an amount not yet • 
ascertained, and defendants are liable for compensatory 
djunages in an amount not yet ascertaineible. ■ • 
:Sv.-3^* >.-^®^®'^*^^'^^^ knew or should have known when they. . 
denied admission to' the plaintiff r that "plaintiff was • 
entitled to written notice of the school system's decision, 

including > "statement of reasons fmd of available^ 

y j: fj^ 'iSi^ zTa-.-ii-litr-: . izi ". / "■■- ^.■,..:-.m.v^ ■. •■'= • ■ ■ ■ . ■" 
administrative remedies." Takeall v. Ambach , 609 F. Supp. - 

8lf(sTDrN:Y they are liable . > 

for punitive damages pursuant to 42 U.S.C. {1983. 

rrVv^-^&'- .v. COUNT II ■'■ 

• 37. , Upon information and belief, plaintiff was denied 
admission to the Mount Vernon Public Schools and to the 
Yonkers Public Schools because of her status as an 
indigent, "homeless" child living in a motel at the expense 
of the Westchester Coimty Department of Social Services, 
under color of Section 3202 of the Kew York Education Law. 

.38. The defendants' discrimination against plaintiff 
on account of her poverty and her homelessness is 
^ irrational, invidious, and in violation of plaintiff's 

! ^. 

1 

I 



• V * • * • - * 



right to equal protection of the laws, guaranteed to her by 
the Fourteenth Amendment to the United States Constitution* 

39 « By reason of the derial by defendants of 
plaintiff's right to equal protection of the laws/ 
plaintiff is entitled to declaratory and injunctive relief 
and an 'award of damages in an amount not yet ascertained, : 

COUNT III - * • 



J/S:v':40/ repeats and reavers each of the 
allegations of .paragraphs 1 through 39/V;.: V-. . .. ' 

4 1-V. Plaintiff is a resident of the Mount Vernon School 



District for purposes of Section {3202 of the New York. 
Education^Law, and is entitled to attend the Moxint Vernon 
Public^ Schools •'t/'.- ' V. 

-.*?»^4 2. Alternatively, plaintiff is a resident of the .r..- 
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Yonkers ' School District, and is entitled to attend the 
Yonkers'^Pviblic Schools. • • * '"T-" r:-r>-:i:-^> " 

43« :.:Defendant Thomas Sobol has failed or refused to 
provide a meaningful opportunity for homeless school 
applicants to contest a denial of admission by a local • 
school board at a hearing and to receive a decision by an 
impartial decisionmaker. 

44. ' The procedure adopted by the Commissioner of 
Education for appeals pursuant to Section 310 of the New 
York Education law is not adequate or fair for the denied 
homeless school applicant because it does not offer timely 
relief for a pupil out of school, there is no provision in 

12 



3.CG 



4 

the commissioner's rules for waiver of a filing fee for 
lj poor persons, there is no procedure for an oral hearing, 
I, there is no simplified pleading or service of process 
I allowed in his rules, and the Commissioner provides no 
forms or assistance to homeless, eto se claimants seeking 




the failure of the" Commissioner of 
• " . •■^K'^^^ EdiS^Son^t^ meaning^ opportunity to review . - 

K-.-r." ^^^^^^'^^^^^ of facials •'denials of admission, to homeless • 

childrenV"plaintif f was denied due process and equal 

protection of law V 7. 1' f - , i- 

'^R'^D<^e?d2n?:sobol kiiewjir 'reasonably should have , 

taolI^thiitlii^ruUs^ .- 
homSuif>iidren in Ne^^^ and^.their parentr a 

meSlngm^^ and timely decisionVfter a:hearing on . 

their. exclusion from the public schools. 
ff.746/i;piaintiffs is entitled" to an award of declaratory 
and injunctive relief and damages against the defendant 
commissioner of Education, pursuant to 42 U.S.C. {1983. 

■ • • ' •. RELIEF • 

WHEREFORE, Plaintiff respectfully prays that this Court: 

A. Assume jurisdiction over this action pursuant to 28 

U.S.C. 1331 and 1343. 

B. Enter a preliminary injunction pursuant to Rule 65 
of the Federal Rules of Civil Procedure , ..directing 



A 

I * • J 
* .* • 
! - • . . ->•] 

I i : 



I 
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defendants Movant Vernon Board of Education, Prattella, and 
Williams forthwith tc admit plaintiff Sixta Orozco to the 
Mount Vernon Schools and directing Defendant Coniraissioner 
Sobol to provide an opportunity for a hearing and a 
decision on -the question of plaintiff's residence for 
... -5- 11 school purposes, pending a final decision in this case; z... 
t-.^, -...|| tiVr.^cJ-'^/Enter a declaratory judgment pursuant to 28 



» • .- • . 



v^;:;^-t that'^he^ or ipractice of defendants to. cause or to 



.■•.•\ 



iSrmit "tie exclusion of "homeless" children from public 



school'' without adequate written notice and without notice 

.•{(;'?.':;5A.-..T:.~i.--.Tft...- ■ 




5^>7-r^^^ri M^s^rlp^^ injunction enjoining defendants 

|-- V '.^11 from' denying school admission to plaintiff without . 



proviHng' adequate written notice and an opportunity for a 
prompt hearing and decision, and enjoining defendants from 
acting under color of Section 3202 of the Mew York 
Education Law to deny school admission to plaintiff on the 
ground of her homelessness. 

E. Award plaintiff nominal damages, plus such 
compensatory damages as shall be shown at trial, plus 
punitive damages in an amount to be determined by the 
i Court, pursuant to 42 U.S.C. {1983. 
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* F. Award such other and further relief as this. Court 
may deem just arw? proper, together with the costs, 
including reasonable attorneys* fees ^.arsuant to 42 
U.S.C. {1983. 



Dated: September 19, 1987 



Respectfully Submitted, .- 



WESTCHESTER LEGM. SERVICES, INC. 
Gerald A. Motlander, Esq., 
Julie A. Mills, Esq., 
Of Counsel •. 
150 Grand Street 
White Plains, Hew York 10601 . 
•Tel. (914) 949-13C5 
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Utestchester County 



08/21/87 



Hamilton School 
Mt. Vernon/ NY 



JMOREWP.O'ROURKE 



Dear Sid. 

.» 



- ■ . I This is to verify that Margarita Arroyo and her daughter 
jQHNXiOiiN Sixta L. Orozco (date of birth -11/29/80) are currently clients 

. ^ „ . ConunteloMf - - ©f the Mt. Vernon Dept. oj Social 'Serv-icea. 

■ 9ipiitm«iiis«W8«»!eM ^ jhey are homeless and Staying at the Tradewinds Botel, Yonkers/ 

DiSTiua OFFICES . V uy until they can find pennanent housing in Kt. Vernon. 

* I!ffi£1wW50W4'"^^Tc.- ,-1 Sixta Orozcohraa ^ the 1st grade in San Lorenzo Puerto 
^f: £pli?rio5«i« ©S^; .'■ ioa may call .this office (664-4224 x 340) if you have any 



l420NM'HilMMl 
%WfltochlBl.llX10«0M487 

•J Ounli ItrHl ^"^ •■ ■ 
Oaialag.NX 10562-4BS1 .;. 

W:1t2-3324 . . 

750 WMkbigtra Start '^if:^ 

•ht 73MS00 ru- . ' ": • 

m toi!li iudgi Start 
fort Chrttu. N.Y. 10S73-2>12 

•fctio-iioo r^- . . • 
iSCfflirt Start '■■ _ 

WMIi Ptalu. MX 10601-Sin 
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tion« ircaiic«. or laws of the U.S. Whether a 
claim "arises under*** federal law is governed 
by whether the plaintiffs ^^wcll^pleaded 
complaint"* raises federal issues. In this 
case, the complaint raises only elaims pro- 
vided by state law. The insurer claims feder- 
al questioii jurisMlic lion k>ased upon 
ERISA's hac:ng preemMed the state law. 
As federal preemption ix normally a de- 
fense, it does not appear in a well-pleaded 
complaint, so the usual rule would indicate 
that federal subject matter jurisdietion is 
hcking. 

Taylof, however, holds that the special 
mle for claims preempted by §301 of the 
Labor Management Relations Aet should 
also be applied to cases covered by ERISA's 
civil enforce^neniL provisions. As a result, 
ERISA prcempticii does not act as a de- 
fcitte Sd a state law claim, which is the usual 
cITm of federal p/^mption; instead, it con- 
veru the related claim into a federal ques- 
tion. Therefore, federal question jurisdiction 
is present and removal was proper. — Hill, J. 

-^A 11; Belasco v. W.K.P. Wilson A 
Sons Inc., No. F6-7088, 12/2/87. 



Schools and Colleges 

PUBUC SCHOOLS- 

CUM who resides la shelter for homeless 
aefsoaa, IInis laekkig penaaacat resideace hi 
aay school district, has showa Irreparable 
harait habace of hardships tippfais ia her 
fiifor, aad safllelcatly seHous qaestioas fo- 
hig to aicrits of her ckfaa that state-created 
right ta free public edocatioa eaanot be 
4^fed wHhoat due process to warrant pre- 
iarfnary hijaactlve relief directing earoU- 
Meat hi school district la wMch shelter b 
situated. 

A mother and her seven-year-old child 
left Puerto Rico v.-veral yean ago and lived 
for a period of ti.nc in Mount Vernon, N.Y. 
They returned to Puerto Rico and the ehiM 
attended Ant grade there. In KJay 1987, the 
mother and daughter retumod to New 
York, spending the night of their arrival in 
Mount Vernon. The following day, the 
mother applied for public aoistance with 
the Westchester County Department of So- 
cial Services. The case was accepted and 
social services provided the family with 
emergency housing at a motel in Yonkers. 

The mother hopes to find pemnanent resi- 
dence in Mount Vernon. Consequently, she 
sought to enroll her daughter in that school 
system. She was told, however, that the 
child could not be registered there since the 
family resided in Yonkers. Then Yonkers 
school oAkials told the mother that because 
they did not permanently reside in Yonkers, 
the child could not be enrolled in that school 
system. The nMMher filed a complaint under 
42 use 1983, alleging a violation of the 
Fourteenth Amendment's Due Process 
Clause. This court granted a temporary re* 



straining order dircciing that the child im- 
mediately be registered in the Yonkers 
school system. This court now considers the 
request for a preiiminary injunction. 

The standards for injunctive relief in this 
circuit arc well estat>lishcd. A plaintiff must 
show irreparable harm and either (I) a 
likelihood of success on the merits or (2) 
sufficiently serious questions going to the 
merits to make them a fair ground for 
litigation and a balance of hardship tipping 
d^xidedly toward the party requesting the 
preliminary relief. There can be no doubt 
that the child could suffer irreparable harm 
if she is denied attendance at a public 
school. It is in satisfying the second prong 
that the child seeks to send this court into 
uncharted and potentially hostile waters. 

The New York Constitution expressly dt- 
recu that the children of the sute shall be 
provided with a free public education. Al- 
though there is considerable debate as to 
what constitutes the child's legal residence, 
there can be no doubt that she actually 
resides in New Y<MiL As such, she t enti- 
tled to a free public education, a property 
right that cannot be abridged without her 
first being accorded due process. 

Having determined that the child is enti- 
tled to due process protection, this court is 
left with the more difficult questions of how 
much process is due and who must provide 
it The child argues that the local school 
districts must pnmde her with a hearing 
and notice of their duasion, including iden* 
tificatioo of appellate rights, pursuant to 
Goss V. Lopez, 419 MS. 565 (1975). In 
Goss, the \}S. Supreme Court held that 
where disciplinary action will result in a 
student's suspension from school, the stu- 
dent is entitled to the minimum due process 
protections of notice and hearing. Here, 
certainly, if the child had been enrolled in 
the system, her removal would trigger, at a 
minimum, Coss4ike protection. Such is not 
the case. The child has sought admission to 
a school, but has not yet been admitted. 

The child does not h&ve an unfettered 
ri^t to a tuition-free education at any pub- 
lic school in New York. Her right b limited 
by a residency requirement embodied in the 
New York education law. The questio.*! 
therefore is what type of hearing sbouM be 
conducted, and by whom, in xttling an 
inter-district dispute over establishing the 
child's residency. 

Mount Vernon poinU out that the child 
and her r^Hher have not resided in that 
town for some years and that a one night 
stopover on return from Puerto Rico can 
scarcely premise any obligation on its part. 
Yonkers argues that the child and her moth- 
er are physically within its bounds through 
the ehoiice of social services and that they do 
not intend to remain there. The child's pur- 
port^ remedy to the situation, a hearing 
and written notice requirement, is in fact no 
solution at all. There do not appear to be 
any disputed facts requiring a hearing. The 
positions of the school districts arc well 



known .ind putting thcni in writing accom- 
plishcN little. The simple remedy is a direc- 
tive or ruling from the Commis.sioner of 
Education settling the inter<district dispute. 
But neither the state legislature nor the 
state Department of Education has provided 
any guidelines t( d school districts in set- 
tling such disputes. 

This court is keenly aware of the thorny 
policy choices this case and others like it 
present. Although this court cannot and 
need not say with certainty at (his stage 
that a hearing is constitutionally mandated, 
these are certainly sufficiently senous qucs* 
tions going to the merits and the hardships 
tip so very decidedly in the child's fav^r that 
preliminary injunctive relief against one of 
the school districts is warranted. At this 
stage, however, without the benefit of a full 
hearing on the merits, this court declines to 
direct a local school district to provide the 
child with notice and hearing on the resi- 
dency question. 

In the interim, until the merits are 
reached, a preliminary determination per- 
mitting the child to attend school must be 
made. Traditional legal concepts used to 
esublish legal domicile are unavailing 
since, whatever the family*s intent, social 
services largely will control the locus of 
their residence. Thb ^irt believes therefore 
that the social service placement should 
operate presumptively as to the ehild*s legal 
residence. Accordingly, this court grants a 
preliminary injunaion against the Yonkers 
school district.— Goettel, J. 

— USDC SNY; Orozco v. Sobol, No. 87 
Civ. 6822 (GLG), 11/30/87. 



Ships and Shipping 

DAMAGES— 

Seamaa*s damages in maritime personal 
injury action are fully recoverable from each 
joiat tortfeasor, regardless of tortfeasors* 
pvoportioaal degree of fault, less anMNint 
recover e d from settling tortfeasors. 

This Jones Act and general nuiritime law 
action arose out a collision in which a ship 
struck a dredge and barge. The widow of a 
seaman who served on the barge challenges 
the district court's application of the appor- 
tionment principles set out m Leger v. Drill- 
ing Well Control Inc., 592 F2d 1246 (CA5 
1979), to the award of damages. Ekcause 
the court determined that the employer 
(barge owner) was 30 percent responsible 
for the accident, and because the widow had 
settled with the shipowner (who was found 
to be 70 percent lesponsible), the court 
awarded the widow only 30 percent of the 
total damages. The shipowner had paid the 
widow $315,000 and uken a release. The 
district court thought Leger required this 
result, under which the widow received 
S5I3,406.20, or SI47.948.80 less than the 
total djfm.)ge:; of S66I.354, 
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Preliminary statement 

Sixta Orozco, by her mother and Next Friend^ Margarita 
Arroyo, brought this action pursuant to 42 U^S^C, §1983 
against the defendant school boards and school officials, 
seeking a declaratory judgment, injunctive relief, and damages 
arising from the denial of her application for admission to 
the public schools. The Plaintiff contends that she was 
denied admission to the first grade as a nonresident, without 
any written notice and without any opportunity for a hearing, 
at which she • could establish her residence, in violation of 
her right to due process of law. 

The Yonkers defendants^ have moved to dismiss the action 
as against them, contending that it is moot. The Mount Vernon 
defendants^ join in that motion.-^ The defendant Commissioner 
of the New York State Department of Education also has moved 
to dismiss, on mootness and numerous other grounds: non- 
justiciability, immunity, lack of jurisdiction, failure to 
state a claim upon which relief can be granted, and improper 
venue . 

Plaintiff maintains that her damage claims are viable, 



ERIC 



^The "Yonkers defendants" are the Yonkers Board of 
Education, its Superintendent of Schools, Dr. Donald Batista, 
and its Court Liaison Officer, Jerry Frank. 

^The "Mount Vernon defendants" are the Mount Vernon Board 
of Education, its Superintendent of Schools, Dr. William C. 
Prattella, and its Attendance Officer, Joseph Williams. 

-^See Affidavit of Vincent I D'Andrea, Esq., Attorney for 
Mount Vernon defendants, dated April 19, 1988. 
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and that there is still a live case or controversy regarding 
her claims for declaratory and prospective injunctive relief, 
to prevent any recurrence of the deprivation she suffered as a 
result of defendants' constitutionally inadequate procedures 
for resolving public school residency disputes. Whila the 
regulations proposed by the defendant State Coininii>3ioner 
partially address plaintif f ' s claims for prospective relief, 
they do not provide the hearing opportunity plaintiff seeks. 
Plaintiff respectfully submits this Memorandum in opposition 
to the motions of the defendants. 



PROVISIONS OF STATE LAW INVOLVED 

Article XI of the New York Constitution provides as follows, 
in pertinent part: 



"The legislature shall provide for the maintenance 
and support of a system of free, common schools, 
wherein all the children of this state may be 
educated . " 

N.Y. Const. Art. XT. Sec. 1 . / 



Section 3202 of the New York Education Law provides 
follows, in pertinent part: 

"A person over five and under twenty-one years of 
age who has not received a high school diploma is 
entitled to -ttend the public schools maintained in 
the district in which such persr n resides without 
the payment of tuition. 

N.Y. Education Law. (3202. 



S-BCtion 310 of the New York Education Law provides as follows: 

"Any party conceiving himself aggrieved may appeal 
by petition to the commissioner of education who is 
hereby authorized and required to examine and decide 
the same; and the commissioner of education may also 
institute such proceedings as are authorized under 
this article. The petition may be made in 
consequence of any action: 
* * * * 

7. By any other official act or decision of any 
officer, school authorities, or meetings concerning 
any -other matter under this chapter, or any other 
act pertaining to common schools. 

N.Y. Education Law. §310. 
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Part 275 of the Regulations of thr Commissioner of the New 
York State Department of Education, Parties and Pleadings, 
provides as follows: 



CHAPTER IV APPEALS. ETC, BEFORE COMMISSIONER § 275.3 

PART 275 

PARTIES AHJ) PLEADINGS 

(SUtutory authority: Education Law, | 207, 311) 

S€C, Sec 7 

275.1 PmrUts 27S.10 ConUnUo£p«Utlon 

275 J CUssapixaU msi NoUe« with p«t!tlon 

275.3 PlMdlnfa 27302 ConUnU of answer 

275.4 Names of paiUM or attorneys to bi 27503 Service ot answer and supportUif 
aadoraod on ail appeals papors 

275.5 Verlflcatlon 373^4 R^piy 
275.i Ailldaytt Of verification otoS RepresenUtionbyattorrtty 
275,7 Oaths 273ai UmiUtlon Of time tor Initiation of 
275^ Service of pleadings and supportlnc appeal 

P»P«'» 27307 ilmiciM cunoe 

275.1 mine and fee 

Historical Kot« 
Part repealed* new (H 2730-27307) fu«<i Auf . 
t,liaeff.}{<nr.i,iM9. 

Section 275.1 Fsrtics. The p&rty commencint tn appeal shall be known aa peU- 
Uoner or app«Umnt and any advena party, u respondent After an appeal U commenced 
In ' .^^rdance with these nxlei. no party shaU be joined or be permitted to intervene. 
f xcept by leave or direction of the Commissioner of EducaOon, 
\^ Historical Koi« 

Sec repealod. new fUed Auf . 1, 1961 eff . Nov. 1. 
IKS. 

275.2 Qaae appeals, (a) When allowed, an appeal may be maintained by one or 
more individuals on their own behalf and aa representatives of a class of named or 
unnamed individuals only where the class is so numerous thai Joinder of all members Is 
impracticable and where aU questions of fact and law are common to aU members of the 
class. Minor yariaUons of tact shall not preclude the maintenance of a class appeal when 
such variations art Irrelevant for purposes of the decision. 

Cb) i»Toff c«v€ orrfm. The commissioner may at any sUce of the appeal issue such 
orders as may be necessary to fairly and adequately protect the interests of the persons 
on whose behalf the appeal la brouchL 

lUstorlcal Kote 
Sec repealed, mw filed Auc- •. tMi eff. Nov. 1. 
IMI. 

. 273.3 Fleaainp. (a) Typ€s of pUadinff3, There ahail be a petition, an answer. 

V and, if new material is aUeged in the answer, a reply thereto. No other pleadinj wlD be 

permitted, except as provided in subdivision (b) of this section, 

(b) Addiiianal pleadings. The commiaaioner may permit or require the service and 
mine of additional pleadings upon such Urms and conditions as he may specify. An 
additional pleading may U served upon all other parties and fUcd with the office of 
counsel only with Cie prior permlaslon of the commissioner, granted upon appUcation of 
the party desiring to aubmit such pleading. The proposed pleading shaU accompany such 
application, and boCi ihe application and the proposed pleading atiaU be served upon all 
other parties in accordance with aubdivision (b) of section 2754 of this Part. 

297 ED 9.30.84 
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Regulations of the Commissioner of Education, Parties and 
Pleadings, 8 NYCRR Part 275, continued. 



§ 273,4 TTTLE t EDUCATION 



(c) rorm of pUadhtffa. AU pUadlnis uid iifl<Uvlti shftU bt submltttd In typewritten 
form, double ipaccd, on white pap«r tH by U Inches In size, uid shall set forth the 
«Ilei«tlons of tho parties In numbered parafnphs. Such pleadlnfs shaU be addressed 
"To the CommisslonT of Education'* » and shall be tiled In accordance with the provi. 
sions of section 279.9 of this Part 

Rbtorlcai Nota 
Uc rtpcaltd. mw fllt<L Aug. I, IHI; a, 
xnn June n. 1910 tff. Sept. 1. 1990. 

275.4 Karnes of parties or attomoys to bo oodorsod oo aU papers. AU pleadings and 
papors subniitted to the commissioner in connt ion with an appeal must be endorsed 
with the name, pott office address and telephone number of the party submitting the 
same. or. U a party is represented by counsel, nvith the name, post office address and 
telephone number of his attorney. 

Historical Note 
Sec lUtd Aug. 1. 19a elf. Nov. 1. 19C9. 

275.5 Verifleatioa. All pleadSnp shaU be verified. The petition shaU be verified by 
the oath of at least on e of the petitioner s, except that when the appeal is taken by the 
trustee or the board~6rtrustees or^oard of education of a school district, it shall be 
verified by any person who is familiar with the faeU underlying the appeal, pursuant to a 
resohition of such board authorising the commencement of such appeal on behaUC of such 
trustees or board. An answer shaU be verified by the oath of the respondent submitting 
such answer, except that when the respondent is a domestic corporation, the verificatton 
shall be made by an officer thereof. If the appeal is brought from the action of the trustee 
orboardof trustees or board of education of a school district, verification of the answer 
ShaU be made by any person who is familiar with the facU underiylng the appeal. If two 
or more respondents are united In interest, verification of the answer shaU be made by at 
least one of them who U fammar with the facts. A reply shaU be verified in the manner 
set forth tor the verification of an answer. 

Hbtorical Note 
Sec fflt4 Aug. I. 19M: amda. flltd: Oct 39. 
19T4: July 39. 190 til. Sept. L 1993. 

275,4 Affidavit of verificatioa. The affidavit of verification shall be in the foUowlng 
form: 

STATIC OF NEW YORK 
COUNTT OP ss.: 

' being duly swonw depOMs and aaya that he Is 

tai this proctedlnr that he has read the annexed — 

•ad knows the contents thereof; that the same la true to the knowiedgt of deponent except aj to the 
matters thex Ui sUted to be aOegtd upon bifonnatlon and belief, and aj to those m&tUn he beUeves tt 
to be true. 

Uipnelurc) 

Subeeilbedandawomtobcf re 

19 

(Sign^tmn aiU titU o/ e/yic«f) 

Historical NoU 
Sec flltd Aug. i. vm tif. Kev. 1, 1999. 

275.7 Oaths. AU oaths required by these nales may be taken before any person 
authorised to administer oaths within the 3Ute of New York. The sUtement of *j\ 
attorney admitUd to practice in the courts of this SUU and appearing in an appeal as 
attorney of record or of counsel to the attorney of record, when subscribed and affirmed 
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Regulations of the Commissioner of Education, Parties and 
Pleadings, 8 NYCRR Part 275, continued. 



CHAPTER IV APPEALS, ETC. BEFORE COMMISSIONER § 275.9 

by him tp b« tni« under the penalty q( perjury, may be served or med In the appeal In Ueu 
o( and with the same force and efteet as an aitldavlt 

Historical Note 
S«c flltd Auf . t. iKf elL Vet. u iN9. 

275.1 Service nt pleadinp and topportlnr papers, <a) PetifUm. A copy of the 
petition, tofether with aU of peationer's affidavits, exhibiU, and other fupportlns pa- 
pers, except a memorandum of law or affidavit in support of a reply, shall be personally 
served upon each named respondent, or, if he cannot be found upon diligent search, by 
deliveitec and leavinj the same at his residence with some person of sulUble a^e and 
discretion, between six o'clock in the mornlnr and nine o'clock la the evening or as 
otherriae directed by the coromUaioncr. Zf a school district U named as a party respond- 
ent, service upon such school district shaU be made personally by dellverlnr a copy of the 
peatioa to the district derit, to any trustee or any member of the board of education of 
such school district, to the superintendent of schools, or to a person in the office of the 
superintendent who has beendeslcnated by the board of education to accept service. If a 
board of cooperative educational services is named as a party respondent, service upon 
STich board shall be made personally by deliverlnc a copy of the peauon to the district 
superintendent, to a person in the ofr.ce of the district superlnundent who has been 
designated by the boai : to accept service, or to any member of the board of cooperative 
educational services. Pleadings may be served by any person not a party to the appeal 
over the age of It years. 

(b) Subs%qu€ni pUttdingt 4nd papers. All subsequent pleadings and papers shall be 
served upon the adverse party or, if the adverse party is represented by counsel, upon his 
attoraey . When the same attorney appears for two or more parties, only one copy need be 
ser^d upon him. Service of aU pleadings subse<iuent to the peUtion shall be made by 
^ mail or i y personal service. Sirvlce by mail shall bo compleU upon deposit of the paper 

I enclosed In a postpaid properly addressed wrapper. In a post office or official depository 

under the exchisive care and custody of the 'Jnlted SUtes Postal Service within the sUte. 
If the last day for service of any pleading or paper subsequent to the petition falls on a 
Saturday or Sunday, service may be made on the following Monday: and if the last day 
for juch service falls on a legal holiday, service may be made on the foUowing business 
day. 

<c) Award o/ ftU. If an appeal involves the award of a contract pursuant to article 5-A 
of the General Municipal Law or pursuant to subdivision 14 of section 305 of the Educa- 
tion I-aw, and a party other than the appellant has been designated as the successful 
bidder or has been awarded a contract, such successful bidder must be Joined as a 
respondent and must be served with a copy of the peUtion. In such case, the respondent 
board of education or board of trustees shall forward to the commisaioner, within 20 days 
afUr service of the peUVon on appeal, a copy of the notice to bidders together with proof 
of pubUeation thareof, a copy of the specifications and copies of aU bids or proposals. 

(d) Dupufed etccfioiu. Xf an appeal involves the validity of a school district meeting 
or election, or the eligibility of a district officer, a copy of the pefition must be served 
upon the trustee or board of trustees or board of education as the case may be, ajid upon 
•*ch person whose right to hold office U disputed and such person must be Joined as a 
\ respondent In such case, except where the eUgibllity of a district officer U involved, any 

qualified voter may serve and file an answer In such appeal whether or not the trustee or 
board of trustees or board of educadon serves and files sn answer therein. 

Historical HoU 

Sec fUed Aug. «, iSM; unda. fUtd: Oct 3S, ItTi; r«b. », itao: June M, iiio: July 29. 
IfSS tff. Sept. u im. A«:^taded (e) end (b). 

/ nuag and fee« (a) Wthin five days after the service of sny pleading or 

I ^ paper, the original, together with the affidavit of verification and an affidavit proving the 

^ service of a copy thereof, shaU be transmitted to the Olfice of Counsel, New Tork SUte 



299 ED 9.30-«4 
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Regulations of the Commissioner of Education, Parties and 
Pleadings, 8 NYCRR Part 275, continued. 



S 2>5*10 Tm-E 8 EDUCATION 

Eduoidon D^piLTtrocnt, SUU EduoiUoa Buildlnf. Albany. K.T. 12334. The alficUvit of 
service shall be In the form set forth below and shall indicate the name and ofXlclai 
character of the person upon whom service was made. 

FORM FOR AFFIDAVIT OF PERSONAL SERVICE 

STATE OF NEW YORK 

COUNTY OF ss.: 



bfltnc duly sweni, dtposts and sayi that b« U ovtr tht sft of ttihU«n 

y«Art and UncC a party to this procMdinc that on tht day of L_. lt_- at No 

Stntt, la ths town of county of ■ suu of 

Now Tork, ht Mrvtd tht annoxtd ' by d«livtrlnf to and 

loaTlnc with said «t said tlznt and placa a tnit copy thcrtof. 

Dtponont furthor aays ha know tht parson ao sarvad to ba tha said 

who U In said dlitrlct 



Subacrlbad and sworn to bafora 

ma this day of „^ If 



{Signahtrt «jU tUU o/ offiewn 

FORM FOR AFFIDAVIT OF SERVICE BY MAIL 
STATE OF NEW YORK 

COUNTY OF ss.: 

I batnc duly swora, daposas and says that ha ta ovar tha sfa of aighUan 

yasrs and is aot a party in this pracaadlag: that an tha of ______ IS 

daponoflt aarrad tha within opoa in thb action, at 

the ■d d r a naa daaifnattd by for that 

purpose* by dapeoitbiK a tnia copy «f tho same by man, ancloaad in a post paid properly addrttsad 
wrappar. In _^_^ a poat offlea ___ official dapotltary undar tha exduslva cara and custody 
of tha Unitad SUtas Poat Offlea Dapannaat within tho suU of Naw York. 



(Sipnatura) 

Subicrlbad sad sworn to bafora 
ma this dayaf^__» 



(Si^Mlura •nd UUs a/ of/Utri 



(b) rUing /€$. A fee of m payable to the SUte Education Departmt nt, shaU accom- 
pany the flUnc of a petition in an appeal to the Commissioner of Education except that 
there shall be oo fee for the dins of a petition pursuant to Education Law. section 4404(2). 

HUtorleal Note 

See. filad Aug. 1. IMT. smds. filad: Oct. 31. mi; May 33. isss aa amortancy maasura, 
aft for 10 dayr. made parmanaat by ordar fUad July 31. ms; Sapt. 39. iSM as amar* 
gancy raaaaura aff. SapC 3S, 1M4. Amaadad (b). 
275*10 CoBteata of petltloa. Hie petition shall contain a clear nnd concise state* 
msnt of the petitioner's claim showing that the petitioner Is entitled to relief, and shall 
further contain a demand for the rtUaf to which the petitioner deems himself entitled. 
Such statement must be sumdently tlear to advise the respondent of the nature of 
petitioner's claim and of the specifle act or acts complained of. 

Historical Note 
Sac fHad Aug. 1. IHI afL Nov. 1« INt. 
275*11 Nofiea with petltloa. Crch petition must contain tha following nodce: 
MoUca: 

You ara heraby r«{uir«d te appear In thU appeal and to aaswar tha aDagations 
contalnad la tha paUtloa. Your aaswar must conform with tha provisions o^ th<* tcgul^ 
tioos of tha Commiaalonar of Kducatlen raUtlng to appaala bafora tha Commiaawnar of 
ZducaOen. copies of which ara avaiUbla from tha Offlea of Counsal. Naw York SUta 
education Daparlmant, SUU Education Building. Albany. N.Y. 122^. 
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Regulations of the Commissioner of Education, PaiLies and 
Pleadings, 8 NYCRR Part 275, continued. 



CHAPTER IV APPEALS, ETC. BEFORE COMMISSIONER § 275.16 

If la «njwtf Is not mmd Md Oltd tn acconUne* with tht provlaions o( such rulti. 
th« sut«m«nt3 contAlmd tn tht iMdtlon wiU b« dttmtd to h* tnit aUUmtnta, and a 
dttcision will h« rtndtnd th«rton by th« commlsalOMr. 

PUas« tal.« nottct that wch nilta rvqulrt that an answtr to tht p«atlon must U 
Mrvtd upott th« p«tltlofMr. er U h« b« rcprtstnUd by counstU upon his couns«U withm 
20 days aAtr th« Mrvlea of ths appeal, and that a copy oi such anjwtr must, wtihln five 
day» aftt*- such s«nnct. b« Oltd with th« OOlct ol Counsal, Ntw York SUt« CducaUon 
Department, Sut« CducatJoa BuUdlnff, Albany, 2f .Y. 122M. 

mstoricad Note 
Sec Oltd Auff. f . im\ amd. ttled Oct 3t. It74 
ett. Jan. 1, IfTS. 

275.12 Contcnto of uuwer. Tht answer of tach respondent shall contain a clear 
and concise sUtement of his defenses to each claim and shall either admit or deny the 
aUecaUons of the peUUon. In addiUon. each respondent may set forth afflnnaUve de- 
fenses or defenses by way of avoidanct. If more than one respondent has been named 
and served and if common stations of law or fact ai^ Involved, the respondents. If 
otherwise united in interest, may submit a joint answer to the ptUUon. 

Hbtorical N'ote 
Sec filed Auff. I. IMS efC. Nov. l, IMS. 

275.13 Service of answer aad supportlnc p^ra. Each respondent upon whom a 
copy of the petition has been served shall, within 20 days from the time of such service, 
answer the same, either by coocurrtat In * sUUment of facts with the peUHoner or by 
service in the manner set forth in sectSon 2T3.8 of this Part of an answer, tojether with all 
of respondent's affidavits. exhlbiU and other supportlnj papers, except a memorandum 
of Uw. The daU upon which personal service was made upon respondent shall be 
excluded in the computation of the 20-day period. 

Historical Note 
Sec filed Auff. C iStt: amd. filed July », 1U3 
eft.StpCl,iM3. 

275.14 Reply, The petitioner shall reply to each affirmative defense contained in 
an answer. The reply, toc«thcr with any affidavits which shall be Umited to support of 
such reply, shaU be served within 10 days after service of Jie answer to which It responds 
in the manner set forth in section 279.6(b) of this Part. If the answer has been served by 
mall upon petitioner or his counsel, the date of ma^g and the four days subsequent 
thereto shall be excluded in computinff the 10-day period. 

HUtorical Note 
Sec filtd Auff. I, iNf: amd. filed July 31, 1M3 

tff.Sept.i,iiaa. 

275.15 Representation by attorney, A party other than a school district or a corpo- 
ration may prosecute or defend an appeal before the commissioner In person or by an 
attorney. A school district or a corporaU party may appear only by an attorney. 

Historical Note 
Sec filtd AUff. C Ua eff. Nov. 1. INt. 

275.1i UmiUttoQ of time for inltUllon of appeal. An appeal to the conunlssioner 
must be instituted within 30 days from the maldnc of the decision or the performance of 
the act complained of. The commiasloner, in his sole discretion, may excuse a faUure to 
commence an appeal within the time specified for jood cause shown. The reasons for 
. such failure shall be set forth in the petition. 

Historical Note 
Sec filed Auff. 1, 19€ft eff. Nov. 1, 19«9. 
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Regulations of the Conanissioner of Education, 
Pleadings, 8 NYCRR Part 275, continued. 



Parties 



and 



S 275.17 TITLE 8 EDUCATION 

«i^i;V ««°«»«lo»»r in*y. tn his *oi« dlsertUon and upon 

P«nUtU<l to lubmlt mcmocwda amicus e«ria« ihaU not b« eoi»Ul<rcd 
p«a«. to th« *pp«l b«to« th. comml«Jon.r «d rt.U w,t b, «tia«l to r^iS^S" 
o<pleadln,,«nd?«p««i)«rtaliilntth«r«toortop*rtlclpateinonJ.rr,m«t 

Htatorieml Note } 
S«e. flirt Auj. «. MW to. Nor. 1. 
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Part 276 of the Regulations of the Commissioner of Education, 
Rules of Practice^ provides as follows: 



CMAPTER IV APPEALS. ETC. BEFORE COMMISSIONER § 276.2 

PART 276 

RULES OF PRACnCE 
(SUtutor* xulhortty: Education Law. § 311) 

37ia SUyofprpcttdinfft RtcortUwd report, 

rjJ OnlUTumtnt 2n.% D«tlxUiiu to bt fUc4 

riJ ExUi«loiuo£tlmttoaniw.rorrtply nil F^nlncof a prlordtdilon 

TJi.i Mtmonndmocuw D!«nlM*lo( app«tj 

. . Historic^ Note 
Pirt npMltd. iMw (H eitd Aur. «. 

Stmy •! proctwUnn. (a) The initiation oC an appeal shail not. In 
"mm * «y proceedinp on the part of any respondent U the 

petmoner dtairts a .Uy. he shall make appUcatlon therefor by a duly verified petition. 
»Udnf the facts ap ^ the Uw upon which such sUy should be ranted. Aftldavlu In 
oppositloa to an ap^ »don for a sUy order may be submitted by any party opposinr 
such appUcatloiu s affldaviU shaU be served on aU other parties and flltd with the 
office of counsel within three business days after service of the peUtlon, unless the 
co mm iss i o ner shaU provide otherwise, lUe commissioner miy. in his discretion, with or 
without ampUcatlon therein, irvit a sUy if in his J- dpnent the issuance of such a sUy is 
necessary to protect the interesU of the parties, jr any of them, pendlnf an ultimate 
determination of the appeaL 

^ P* contains a rettuesi for a sUy shall contain the foUowtnf notice in 

addition to that otherv^ required by this Chapten 

^* ^ petition contains an appil«adon for a auy 

•rdw.AffldaTttslnoppoo^JontotheappUcadonforattay must b« Mrvod on all oth«r 

partlo. and Med with tht Office of Couniol witWn Ihrto buitn«a dayi after ••rrlce of 
the potltloa. 

Rlstorlcei Note 
3<c rtptalod. now Olod Aur. IMS: amds. 
mod: June S3, isao: Juiy 31. im off. Sopci, 1SS3. 

274.2 Oral argument (a) 1£* petitioner desires an opportunity for oral arriment 
before the commissioner, a retiutst therefor must be dearly set forth In the petition. If no 
such reque^ U made, the respondent or. If there be more than one, a respondent, may 
re^tst oral artument at *ny time prior ti or with the service of an answer. If a 
peatloner has failed to request oral argument, but respondent has made a timely re. 
quest, peatloner may, within two weeks from receipt of respondent's request, request 
oral argument on his own behalf. 

(b) 7h% commlsstoner may. In his sole discretion. deUrmlne whether oral anument 
shallbehad. 

(c) Argument en appeals to the commissioner may be heard before the commls- 
sloner, the acting commiK^er or the counseL 

(d) All evidentiary maUrial shaU be presented by affidavit or by exhibits. No teatt- 
mony U taken end no transcript of oral argument will be made. 

(e) Ad)oummcnt o/ the date o/ orol oroument. Once an appeal has be«n scheduled for 
oral argument on a particular daU by the office of counsel and due notification has been 
given to the respective parties or their attorneys, no adjoummenti of that date wlU be 
fTMJUd by the commissioner unless timely appUcatlon Is made therefor, upon noUce to 
lOl parties. Such appUeation shaU be In writing, addressed to Che office of counsel, must 
be postmarked not later than 10 days prior to the date on which oral argument is 
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Regulations of the Comiaissioner of Education, Parties and 
Pleadings, 8 NYCRR Part 275, continued. 



S 275.17 



TITLE 8 EDUCATION 



^5.17 Amlott curiM, l^t commlsaloner may. In hb jole iUs«Uon and upon 
WTitUn appUcatlon tubmitttd at or Uiort oral arjument pennlt InUresUd pw^onaor 
orfanlzaUona to lubmlt mtnoranda ot law amictu c^e m connection with a pendinr 
app«al- ThOM p«nnltttd to submit mtmoranda amiou curvie shaU not b« considered 
partita to tht app«al b«for« th« commlssloptr and shall not be entlUed to receive copies 
ot pleadlnp and papars pertalnlnf thartto or to partldpaU In oral argument. 

Historical NoCe / 
S«c fllcd Auf . I, XHt «tf. NOY. L iva. 
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Part 276 of the Regulations of the Commissione.r of Education, 
Rules of Practice, provides as follows: 



CHAPTER IV APPEALS, ETC. BEFORE MMMISSIONER § 276,2 



PART 276 

RULES OF PRACnCE 
(SUtutory authority: Education Law, S 3U) 



Sec 



^'^ ^l^yotprocttdlnn mji Rteon!««nd«porti 

riJ OT*l*rfumcnl jti.I DMlsioni to bt m«d 

riJ Ext«m.vwa<tlm«toaniwerorrtply mj lUoptntaf of i prior decision 

2TI.4 MtnoruvU^rUw 2t€S XMsminalofapptciJ 

. . Historical Note 
P»rt rtptaitd. ntw (H m.i.27i.f ) flitd Auf. I, 
l«U€/I.M0T.i,i96t. 

Section 276.1 Stoy o< proce«4lnn. (a) The initiation ot «n appeal shall not. In 
and or itteU. ttfect a sUy of any proceedlnn on the part of riny rtspondent If the 
petlttontr desirts a lUy. he shall make appUcatlon therefor by u duly yerified peUUon. 
suttac the tacts and the Uw upon which such sUy should be mnUd. Affidavits In 
opposltloa to an appUcadon for a sUy order may be submitted by any party opposing 
such application. Such attdaYlU shaU be served on aU other parties andffled with the 
ofdce U counsel within three business' days after serrtce of the peUtlon, unless the 
commissioner shaU provide otherwise. The commissioner may. m his discretion, with or 
without application therefor, frant a sUy U in his Judfxnent the issuance of such a sUy Is 
neeessvy to piotect the Interests of the parties, or any of them, pendlnr an ultimate 
determination of the appeal, 

(b) A petttlon which contains a request ibr a sUy shall witaln the foUowlnrnottce In 
addition to that otherwise required by this Chapter, 

PlMM tekt fttrth«- aodct thet the wluUn petttion centalas an application for n *Uy 
•rder, AfSdavlU In eppoalUon to tht appUeaUon lor a sUy must b« M/v«d on «U other 

partlte end mtd with UitOfflct of Couiuel within Uueebuito€«d»y»ilt«rf«rTlc« of 
thopodtJoii. 

Historical Note 
Uc, rtpoftlod. now fUod Auf. I, iHt; amds. 
fUtd: Juno a. xMO; July 3t. IMS off. Sept. i, 

276.2 Ormlarsumeat (a) a petitioner desire* an opportunity for oral arriment 
before the commissioner, a request therefor must be dearty set forth In the petition. If no 
luch request Is made, the respondent or. If there be more than one. a respondent, may 
request ml arsument at any time prior to or with the service of an answer If a 
petitioner has (ailed to request oral arjument, but respondent has made a timely re- 
quest, peUtior^ may. within two weeks from receipt of respondent's request, request 
oral argument on his own behalf. 

(b) The commlsskmer may. in his sole discretion, determine whether oral anumeiit 
thallbehad. * 

(e) Argument on appeals to the commissioner ma> be heard before the commis- 
sioner, the acting commissioner or the counsel. 

(d) All evidentiary maUrlal shaU be presented by affidavit or by exhibits. No teatt. 
mony Is taken and no transcript of oral argument will be made. 

(•) Adioumment o/ the date o/ oral arQument. Once an appeal has been scheduled for 
oral argument on a particular daU by the office of counsel and Uue notificatlor has been 
given to the respertive parties or their attorneys, no ad]oummenU of that date wiu be 
granted by the commissioner unless timely appUcation U madt therefor, upon noUcs to 
all parties. Such appUcaUon shaU be in writing, addressed to the office of counsel, must 
be postmarked not laUr than 10 days prior to the date on which oral argument Is 
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TETLE 8 EDUCAITON 



tchtdultd to bt heard, and shaU Mt forth In hiU tht reasons tor tht request. Oral 
ariument of an appeal may not be adjourned solely by stlpuUtlon of the parties or their 
counsel. 

CO The maxtoum time allotted for oril argument wU! be 20 minutes for each jxarty 
except in extraordinary cases ^here. upon appUcatlon. the commissioner e.xUnd3 such 
time. 

Hbtoricai Note 

Sec npeated. B«w fUtd Auc. C IMf. amd. fUtd 
OeL 21. itTiULJaa. vn^ Anita4td(e). ^ 

27*.3 ExtensioBS or time to answer or reply* Wo extenion of time to answer the 
petition or to reply to an answer will be granted by the commissioner unless timely 
appUcatlon U made therefor, upon noUce to aU parties. Such application shaU be In 
wrttlnf . addressed to the office of cowuel, must be postmarked not Utcr than five days 
prior to the daU on which the time to answer or reply will expire, and shall set forJi in 
ftiU the reasons for the re-iuest. The time to answer a pleading may not be extended 
solely by stipulation of the parties or their counsel 

Historical Note 

See. rtpealtd. new nicd Attc. t. IIM €fL Nov. 1, 
IMS. 

276.4 MemormadaefUw. Memoranda of Uw, consisting of the parties' arguments 
of U- ' may be submitted by any party to an appeal, and may be requested by the com. 
mis — -orbyhiscounseLThepetltkmershaUserveacopyofanymemorandumoflaw 
upon every other party to the appealin the manner provided by subdivision (b) of section 
2T3 J of this Chapter, and shall file such memorandum of Uw. with proof of service 
thereof Ji accords /lee with section tlM of thU Chapter, wlthla 20 days after service of 
the answer. Each p«ipond«it ShaU serve a copy of any memorandum of law, upon every 
other party In the manner provided by lubdlvialon (b) of section 2T3 J of this Chapter, and 
ShaU file such memorssadum of law with proof of service thereof In accordance with 
section 275.0 of thU Qtapter, within 30 days after serrtce of the answer. Where the 
answer is served upon petlUonerorpetldoner'a cornel by maU, the daU of mafllng and 
the four days subsequent thereto shab be cxchided In the eompuUtten of the 20.day 
Ptriod In which petitioner's memorandum of law must be served end filed. Reply 
memoranda wlU be accepted only with the prior appr^ of the commissioner. The 
commissioner. In hla sole discretion, may permU the lata filing of memoranda of law 
upon written appUcatlon by a party, setting forth good cause tor the delay and demon- 
stratlnc the necessity of such memoranda to a determination of the appeal, together with 
proof of service of a copy of such appUcation upon aU other parties to the appeaL 

Historical Note 

S«e.ani4.m«dJ^)0,jt«:rtpttl«d.acwfSl«dAuc.S.XMt:amd.fltediuu3r ItTi; 
r«p«al«d. AMf filed June 21. Itao; amd. lUtd ;ruly ». ltS3 «fL Sept. 1. Itt^ 

276.3 Records and reports. The commissioner may. In his discretion, in the deUr- 
mlnatlon of an appeal, take bito consideration any official records or reports on file In the 
Education I>epartment which reUU to the Issues Involved In such an appeal. 

Historical Note 
Sec npeeled, mw fU«d Aug. S, IMS tff . Nev. i. 
Ittf. 

276.4 DedsioDstobefiled. Acopyof the decision of the commissioner in an appeal 
will be torwarded by the office of counsel to aU parties to the appeal, or, if they be 
represented by counsel, to counsel for the r^ctlve parties, with instructions tor 
lervice and flUng as may be appropriate, A copy wUl also be sent to those persons or 
organizations who have been granted leave to submit memoranda amicua curiae. 

Historical Note 
Sec npeaJtd, new filed Aug. i. it4S efL Nov. 1, 
19CS. 
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The Proposed Rule, "Determinations of Eligibility to Attend 
School," 8 NYCRR S100.2(y), effective July 8, 1988, N.Y. Reg. 
Vol. X, Issue 13, p. 5, March 30, 1988, is as follows. 



PROPOSED RULE MAKING 
NO HEAR1NC6) SCHEDULED 

Mrfyw.rXMr^ir-!!??^*'^''*^ 



^r. NY 13234. Oil) iij-wT ''"^'^ O^m-m. Al. 



Xlll 



JTATVrORY AUTHORITY; 

^^^^^ - 

^ ^S^::^ «Kd«KK«lr U««Ud « A. KfcooU which 

NEIDS AND ICNeFITS: 

l»eh fliiMrta — ■u- ^ . * Knool 4iiMki In which 

■^--aitZmi^.t ""•"«« Hi. tali. fo» ilai 

COSTS: 

U| Om M Sui< N«n«. 

coniiiuicd 

^A^CRWOftK: 

OU^UCATION: «*»*Ubl€ admiimtraim rtiiMdy. 

j;;^;^ — -.pfico ^ ^i,, ^^.^ 

ALTIRNATIVES: 

."«"•«"-«•-<»« '--^Cm r.^inr,^ iirt!^. 

OiiiRmnHt M mutt kudiKua Vurf -ailll k CMplante «• 
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The Proposed Rule, ••Education of Homeless Children," 8 NYCRR 
§100,2(x), effective July 8, 1988, N.Y.Reg, Vol, X, Issue 13, 
p,5, March 30, 1988, is as follows: 



PROPOSED RULE MAKING 
NO HEARINCCS) SCHEDULED 

nJW AKT TOTME PROVISIONS OF VhE Si.u A4«.!«iisif.iiT« 
V*^***? HOnCf ii htrckr ^ or th. f 0 .Mut pfotMmrf rule: 

7 !5l!?!!l.f*** ^ ***** ««W !• um^milr locuc: u ik* 
rmrici wliicil Uic cImM tu<fi4 idMoL 

^tf^^r ^JU^ S«ciiM 100 J f tlic R<ri<MiMt or Cmmmh. 
^^^^ ^ «tn4c<. t(fmi^ July 1. im. ky 

. rffi^iiK fa 

V« Mr 11^ V r#f* fa ^ ,*, ^ mt^mt 

' M • imMm^^w Wfir tMAfM finnw— aiHw «v««f 

fa liMeA i*r i»« •ifiriW <• .m-rf jcAM. 

^kimtk€Stm€^M€w Yfk fa »AM i*c i»«rfi iMrtr. •rA.r 

ir «• fmt tim4tm k m ml tk k, mar ^mitmtit wkktr tkt tchaai 
iistria Im wkkk »r* MthmM trW mp9m imncr^M. 
w mw fai l ti m p wfcAfa • w m #fatg </Mr rik cW nw<a mmewttm- 

W ^iMr ^Mf^ *Mf MNMM fa ffffttf9fm fam n 
li«*cWViMfa*faMAMiM9m7*Mfaf <rrn m wKwt. 

mrAfa jtoy Urt t/fmmtmeimt geintdamct M • jcAm//mv 
JIM M • ^iwfa« fa McWm Mfc^MTvM. rtr ^ 
fM'^ •r€kili,m900fpfimt, mmy thamft tk€ ^aiffmimm tm 
1M9 4kifkt •/ tmmt htmimm trntke ^btfkt m/lm Wfrndrntct if the 
fmnm, vtmrmmm tr c*M/Mr <*# 9ritM 4t%i%mmi9m m i^Wwmn. 

:3I Whtikte 9 kmmt ktt c*M 9tt9mdt jr W fa #ikc ^tufkt 9f*mm 
h€mi99 9flmtk9 4iiffkt9rt9Mt9ntmd9mcr,MKk€iuUskmMk9€94tM* 
»t4^9'ft^9fmKh4UtrictM9Mpmr9999t,0e9^f4th9t99thim, 
farvte M ^ cm#iM^ fa /vfWrr lAe *Mrtf «tr «^iic««fa« •/ iiAr xW 
^tmria 9f faar MvwitfMrc m tnmMn 9 diM/nm 9 fartffaM MccMr 
Mc* rfU/r<tT «• 9lmKh99lth9tM49nm»d» mtkim mdk 4k*Hcu 

(^fTkepmnm9rgim^^mk9m$9imdiiUim9$fmp9nfyk9m9^ 
faf 9rr9*ttm€0t mt/tk, fffttth^ ^ 9/ikk mM MU9m MdT W »»- 

^•t**^0f9^id9dikmtk9 09nM9rpmt^9ftit€kthtUmm99ifia 
Ik9 jcM mttMim Vjm* Airtet «• faw> iAm >(irfiiir /, /«u 

Te»f 9/ 9f9p99t4 mfa. Ac nt9i»$9ry Impmtt mciMf. aiir. *W IA« 
nV^*''Vn*MSkmir»m9lftit,Utmr,m97ht9kt»Mff9m: MvyC*m. 
«MU AMinaiH. Orncc CmumI. Eduoifaa DcpanmcM. Al. 

Wikr. ^nr IU34. pit) 47).nM 

Jte^ fiipf 0t $ii»m9»it any bt mkmitit^ C<nld L. Free bOf ^. 
D«9«MyCMw«lufaMr for CUnwMify, Smidary an^ Comiii«wi| Erfu. 
atlM. EcWaiiea Dcpanmcm, EAicaiioa ltdc. Anatx^ Rm. HJ, AW 
Umf, NY 12234. pit) 474Hai 



Mrr»ial9ry Impmtt Stainmtmi 
STATV/TORY AtrTHOftmr: 

. •^TiT'JSi^- 3202 t<i4 n05 .f iM Eiuoiion U*. 
UCISIATIVC OiJCCnVCS: 

^ •f «*« W«c«ffa« Uw awhomo live toard of Retcnu le 
i ncn^ w a tM c ^i wt fa i l poBdei m( the Sou, to titaMih nilcs (ocany 
MM cfTm Mck Mneiu, and lo apora*« rrtvtouoiu proMHiltucd by the 

duMrt <Mr«rTcd opMi Mm M4«r (lie CdiKailoa Subdinsioo I of 
seeiloo 30) or tte UueatiM U« fcqwea the Cp«jmi»ioi»«f to <nfo»te 
«n goicnl and fp|idal Uwt rvUifag t« the educaiiooal lyiicm 9( the Slate 
ISl^fSilf 4etermi«ed up^. ky U« Board of 

*!?^™r^^ 2 of Uut sccuoo pro«ido the CofiMuauooer uith 
icncm MPcrrowo •'W aQ achoob and HiMMutfafu mbjea t« the pro* 
^tiooa mi iU fdocaiioo Uw •r oUier naiuies rebtiiif to cduauon, tod 

f«^«raht«to«4wa«dgwdcachool«friciaUiiifcia(iootoihrir nan. 
atoMM or the Khot b imder Uieir mmtoL 

^ f*«*io« in the Suie of New Yoft «. 
2Siri2? •**J*'?^r "^^^^ *P«tir« the school doirkt m 
wWAcMdroi mMfai i« Ne* York Scaic are eatnled 10 atietid Khool 

•^5*1;:?**^ 5iatr U aWe 10 aitciul Khool 

•o a nkhm^na Wait. Klor«o««r. k la the suo«| poFcy of the IcfiUatwe. 

or cMifiiborr acted! at« «klil« the Sute 10 receive UscnKiioiu 
N«0$ ANO iCNCFITS: «wn«ioo, 

. Jj!irif!r* *'^« MtioawWe and 

-i W «fNr» York. Ai preaem k k <«i«at<d that there are 
approilmMdy U.000 k o u l m cbOdfw wkbio Nc» York Siair. of whom 

a Cute more ihM ooe^ M enkMied 10 he o«er ifa yon or ate. 

A«M CM ^y proWepM faeipd hoowlen childreo and their fam- 
9ia ve^ricoMea fa oMmoc adminioo 10 ichool for ichcol age cha- 
dfw, lU Uck or a p«m«oe« resideiicc ortea foulu fa local Khool 
Aitrki deuv«faMio« Uiai ite 

r ?* J* *^ id wiiripM, Al a tt»9K the educatioo 

of k toi i la u cWdw l acd M frMwted a« the chadreo aie mm^ from 
one tcnyorwy l«w| trr— n ioem i« another, and any he iMemiptcd 
for Mhmifal »«fadt or ifaM. Soch fnnpemaifan a»d fatctrutMioa 
rioosly kiurfer« wkk the cMd*a ahOky to rm«e an adequate edootion. 

cte IMI coopfa or yetrs, letisfaiion haa heen protOMd 10 aJIow 
fcomdeaa children m attend ichool fa cennin dUiricu with which they 
f5!S***^ ^ residence. How<^. to date no 

•oth fafttlMtao kti keen enacud. and the ar.^tfabOkr of a Mninfful 
educMMwl AVforfiMHy for homelesa children conttnoet to be lenoyOy 
knpnirtd ky dUfoiet over the dkiriet k which a child acniaOy rcsidu in 
a sNoatMO fa which the hiatorktay tiaed fadida of reaideney are est remely 
AffiD* to af»ly. The rttok k thai children who are cntickd to aiterMi 
Khool fa ihk Su*«. WHir or whom are or compoliory ichool a|e. are 
nocaucndfat Kkool or arc whica to faterruptfaas which adveneiy affect 
<^|^^^ 9ro|/cta. : 

The propoaad amcfcdmem wmM aUnimiu dkntpcioni fa tiK education 
of hoowlcsi chOdrca ty eaahOni the parent of a homcicaa child to dcs- 
ttnau eMher the Khoal dfauta of h« attandance. aa defined in the r««. 
r ■«*^ fa the child k temporarUy located aa 

^ «»«^ fadicatini the 

ichool dhiriaa «h»A aMtl admk the child if ioitnaicd. ddayt fa and 
deniaU oT the ^'ovisfan of aducMfanal scrvicaa to children rattiled. and 
fa Mme iasiaaccs rc^cd« to aitead achool fa New York win he mini- 
anted. 
COSTS: 

(al Coal m State to««mmcac: None. The Sute wiB eontiiiuc to pay 
State Md to the Khool diaiHa pro«idin| educufanal acrrfaa to the child. 

(b) Coot to faeal to«enimenia: Under the propoted amendmem. the 
Ward or edantiM or the Khool diatriaprovidfat the educate lerr. 
ka wdl he required 10 ^y the facal share or the cact or the child'a 
«*Kaiioo. TWa My resuk fa aome oomio the jchoal dlitrkt fa *.hose 
iu*«fana fa wkkh the «ittki >roH*n| the faatructi^ 
whnA wouW hai»e been deieriafaed to he the chiira reiidence under the 
«r»<itfanal mktri^ for r aa ldeocy determinaifaM. Yhe a«en|e local con 
per chiM fa achool dktrkta ihrouthout the Siaie fcr the lfU47 Khool 
yor waa S2«M0. but k fa not possibk to esiimaw accurately the number 
•f children for whom each achool dUiria wOl become responaibk by 
#«ion or Che propoied f«t«iacfaa. The Sute Cduoiion Depanmem in- 
tcndato recommend the <niactaicnc of VfisUtion whkh wip pnrndi. for 
the local cou o' cducatini homeku children 10 be borne by the distria 
of tau attendance. 
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FACTS AND PRIOR PROCEEDINGS 

As amended, the complaint challenges only the procedure 
by which defendants denied the application for school 
admission. The facts regarding the'^plaintiff 's exclusion from 
school as a nonresident are set forth in the Second Amended 
Complaint, in the affid?;vitr^ of Margarita Arroyo, and in her 
Answers to Interrogatories . * This Court's prior o:)inion 
partially granting the preliminary injunction motion also sets 
forth many of the facts relevant to this motion, Orozco bv 
Arroyo v. SoboJL, 674 F.Supp. 125, 126-127 (S.D.N.Y. 1987). 

Sixta Orozco moved with her mother to the City of Mount 
Vernon, Westchester County, New York from San Lorenzo, Puerto 
Rico in May of 1987. Due to urgent personal circumstances , 5 
Ms. Arroyo intended to stay with a friend. She had previously 
lived in Mount Vernon.^ Arrangements to stay with the friend 
did not materialize. Destitute, pregnant, and with no place 



^Margarita Arroyo, sixta Orozco 's mother, has made three 
affidavits: The first was in support of the motion for a 
preliminary injunction, dated September 16, 1988. The second 
is dated March 4, 1988. The third is dated April 19, 1988. 

^Second Ame nded Complaint , {14; Arroyo Affidavit, Sept. 
16, 1987. 

^The plaintiff alleges substantial prior contacts and 
residence in the City of Mount Vernon. when she first moved 
to Mount Vernon from San Lorenzo, she rented an apartment and 
was employed in Mount Vernon as a domestic worker for 
approximately three years, she returned to San Lorenzo, where 
she gave birth to Sixta in 1980. In April, 1981, she returned 
to Mount Vernon and resided there with Sixta until about 
November 1985. From then until May, 1987 , she lived with 
Sixta in San Lorenzo, where Sixta began her schooling. 

Mfiv^^Ot of Margarita Arroyo, March 4, 1988; Answers to 

Int or^'oaatories , §2 and 3. 
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to stay, Ms. Arroyo applied for public assistance from the 
Westchester County Department of Social Services at its Mount 
Vernon District office. She was found eligible, and she 
received emergency housing assistance to stay at the Trade 
Winds Motel, located in the City of Yonkers, a few blocks from 
the Mount Vernon border. While staying there, she sought to 

locate permanent housing in Mount Vernon. 

7 

In August, 1987, Ms. Arroyo attempted to enroll Sixta, 
who was then six years of age, in the First Grade of the Mount 
Varnon public schools for the September term. Affidavit of 
Margari ta Arrovo , September 16, 1987, §8-9. Her case worker 
from the Mount Vernon District office of the Westchester 
County Department of Social Services wrote a letter dated 
August 21, 1988, to aid the plaintiff in enrolling at rhe 
Hamilton School in Mount Vernon. Exhibit "A" to Second 
Amended Complaint . After an initial indication that she would 
be enrolled at the Hamilton School, Sixta was denied admission 
to the First Grade by the Mount Vernon Schools on or ebout 
September 9, 1987. Second Amended Complaint . §21. Ms. Arroyo 
was orally advised by a Mount Vernon school official that 
Sixta should attend the Yonkers Schools, because she was 
staying at a Yonkers motel. Affidavit of Margarita Arrovo , 
September 16, 1987, §9. Assuming it to be her only recourse, 
Ms. Arroyo next sought to enroll Sixta in the Yonkers public 
schools. On or about September 10, 1987, Yonkers school 
officials also refused to enroll her. They said that the 



Mount Vernon schools should educate her. Second Amended 
Complaint r §23. 

Meanwhile, the Fall semester began in early September, 
1987 and Sixta Orozco was not in: school, even though all 
parties agree that she was entitled to attend the free public 
schools under the Constitution of New York State ard its 
Education Law, §3202. The Department of Social Ser. ices 
caseworker telephoned defendants Williams and Frank, officials 
of the Mount Vernon and Yonkers schools, respectively, seeking 
the plaintiff's admission, but to no avail. Second Amended 
Complaint . §26. See Orozco by Arroyo v. Sobol . 674 F.Supp. at 
127. 

Neither school district provided written notice to the 
plaintiff of its decision to deny admission • There was no 
statement of the facts and legal basis for the decision, nor 
was there notice of any opportunity for a hearing at which the 
plaintiff could present testimony or other evidence that she 
was a resident entitled to attend school. There "as no notice 
of any opportunity to obtain a final decision regarding her 
residence by the State Commissioner of Education, which would 
be binding upon the local districts. As this; Court observed, 
"[i]t appears that no • hearing*, however minimal, was held." 
Orozco bv Arroyo v. Sobol , 674 F.Supp. at 127. 

Prior Proceedings 

This action pursuant to 42 U.S.C. {1983 was commenced on 
September 22 , 1987 , with a simultaneous application for a 
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temporary restraining order and a motion for a preliminary 
injunction. Plaintiff requested that Sixta be admitted to 
school, or in the alternative, that defendants provide written 
notice of any denial and an opportunity for a hearing. A 
temporary restraining order was issued on September 24, 1987, 
directing the Yonkers Public Schools to educate Sixta pending 
a decision on her motion for a preliminary injunction and she 
was enrolled in the Yonkers schools. 

In opposing the preliminary injunction motion, the Mount 
Vernon defendants steadfastly maintained their position that 
the plaintiff is a resident of Yonkers, while the Yonkers 
defendants with equal vigor maintained that she had 
established residence in Mount Vernon and was only temporarily 
in Yonkers. Mount Vernon and Yonkers sharply disagree about 
where her residence was for school attendance purposes. The 
contention of Yonkers regarding her residence is as follows: 

""Plaintiff is clearly not a resident of Yonkers." 

**** 

"[T]he undisputed facts make it apparent that the 
child and her mother have expressed a clear 
intention to take up permanent residence in Mount 
Vernon, have demonstrated ties to the Mount Vernon 
community, and were physically present within the 
borders of that community at the time when DSS 
assumed responsibil ity for locating temporary 
housing for the family," 



Affidavi t of Donald Batista . November 19, 1987, §6 and §18. 
In contrast, the Mount Vernon defendants contended as follows: 

"There was no residence in Mount Vernon that was 

ever established." - 
Memorandum of Law of Mount Vernon Defendants . November 18, 
1987, P. 4. 

The State Commissioner agreed that the plaintiff "is 
sufficiently a resident of the state to have her right to a 
free public education;" he acknowledged that "Sixta Orozco 
applied to two districts and was rejected by both;" but he did 
not take a position as to which district was the proper 
district, stating that "he would have followed a case-by-case 
approach and determined the appropriate district for her free 
public education only if the plaintiff had commenced a foinnal 
appeal to the Commissioner pursuant to Section 310 of the ^ew 
York Education Law,." Commissioner's Memorandum in Opposition 
to Preliminary Injunction Motion . November 17, 1987, Page 2-3 • 
This procedural burden is at the heart of the remaining 
controversy in this case. 

This Court granted in part the plaintiff's motion for a 
preliminary injunction, and directed the Yonkers Schools to 
continue her education pending the outcome of the litigation, 
"as long as the family continues to live under current or 
similar conditions in Yonkers, until the merits of this case 
are decided," Orozco by Arroyo v, Sobol , 674 F.Supp. at 132. 
No written notices were ever provided and no hearing was ever 

5 
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offered by any of the defendants concerning the denial of 
Sixta Orozco's application to attend the first grade. 

The plaintiff continued to attend public school in 
Yonkers pursua-t to this Court's order until she moved with 
her mother to San Lorenzo, Puerto Rico on March 5, 1988-'' The 
plaintiff returned to San Lorenzo with her mother after they 

endured "extreme hardships" while unsuccessfully seeking 

7 

housing and employment. In particular, Sixta 's enrollment in 
the Yonkers schools limited her mother's opportunity to have 
Mount Vernon friends assist in after school child care so that 
she could seek housing and employment. Affidavit of Margarita 
Arroyo, April 19, 1988 §1-3 . Her decision to live in San 
Lorenzo at this time, however, "does not represent an 
intention to permanently forego [her] plans to reside in Mount 
Vernon, There is a possibility that [she] will return to New 
York and take up residency in Mount Vernon while Sixta is 
still of school age, " because she found education and 
employment opportunities to be better there than in San 
Lorenzo. Affidav it of Margarita Arroy o, April 19, 1988, §4-5. 
The Practice, P olicy. Custom or Usage of the Defendants 

The second amended complaint alleges the existence of a 
practice of the defendants to allow pupils to be denied school 
admission because of nonresidence without notice or an 
opportunity for a meaningful hearing at which they could 

"^Letter of Julie A. Mills, Exhibit "C" to Thomas 
Affidavit in support of Yonkers defendants' motion to dismiss. 
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contest a denial. The complaint alleges as follows, with 

regard to the local school defendants: 

"[The] Board of Education, or its employees having 
policy making authority, have a practice, pattern, 
policy, custo«i, or usage, when an applicant to the 
public schools is denied admissl'^n, not to provide 
written notice to the applicant and the applicant's 
parent of the following: 

•Notice of the decision to deny admis'i^ion, 
-Notice of the factual basis for the decision, 
-Notice of the legal grounds for the decision, 
-Notice of any opportunity' to provide additional 
information in support of the application, 
-Notice of an opportunity for a prompt and meaningful 
hearing before an impartial decision maker, 
-Notice of the possible availability of assistance from 
legal services organizations or other community organiza- 
tions that might provide assistance to denied school 
applicants and their parents, 

-Notice of any informal avenues of redress and notice of 
the right to review of the decision by the Commissioner 
of Education under Section 310 of the New York Education 
Lavr , 

Second Amend^id Complaint, §24, With regard to the State 

Commissioner, the plaintiff alleges as follows: 

Defendant Sobol knew or reasonably should have known 
that school districts under his supervision have a 
pattern or practice of summarily denying admission 
to pupils determined to be nonresidents, without 
timely, adequate written notice of such 
determinat ions , and without notice of a meaningful 
opportunity to review such determinations , The 
Commissioner ' s rules and regulations do not require 
local districts to maintain any records at all 
regarding their denials of admission to school, and 
he has not promulgated any procedural safeguard to 
prevent or minimize the possibility of erroneous, 
summary denials of enrolment of children who are 
entitled to a free public education. There is no 
procedure that would provide homeless children in 
New York State and their parents a meaningful 
hearing and timely decision after a hearing on their 
exclusion from the public schools , The 
Commissioner has condoned or ratified the pattern or 
practice of the local districts to deny school 
admission summarily, without timely and adequate 
notice of the determination and notice of an 

7 
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opportunity for a hearing. 
Second Amended Complaint, §46. 

The Administrative Remedy; The Section 310 Appeal 

None of the defendants notified plaintiff of any 

opportunity to bring an appeal pursuant to Section 310 of the 

vew York Education Law. At the time she was denied, she was 

unrepresented by counsel and she was given no written notice 

at all of the decision. Under Section 310 of the New Y.ork 

Education Law, an appeal on papers may be taken to the 

Commissioner of Education to review an act of a local school 

official. The plaintiff alleges as follows with regard to the 

Section 310 process: 

30. Because of the time it takes for the State 
Commissioner of Education to decide appeals under 
Section 310 of the New York Education Law, anu 
because of the complexity of his rules of procedure, 
a Section 310 appeal does not provide a meaningful 
review at a meaningful time for the denied school 
applicant, who is typically unrepresented by 
counsel. The Commissiom r of Education makes no 
provision in his rules for waiver of filing fees for 
poor persons. The Commissioner provides no foirm 
petitions for parents or children seeking to review 
a denial of school enrollment. All papers fif.ed 
must be typewritten. Papers must be personally 
served oy a non-party. Petitions must be verified 
before a nctar ' public. Affidavits from process 
servers must Y^, ob'-.ained. A $20 filing fee is 
required. There are special rules for interim 
orders. There is ordinarily no opportunity ro 
present oral evidence. Oral argument is heard by 
the Corimissioner only in Albany. 

S econd Amended Complaint , §30. Pli-intiff has submitted 

evidence that a Section 310 appeal to the Commissioner in a 

papil residence casq filed in September, 1987, Matter of 

Tynan . has not yet been decided as of this date in June, 1983; 

8 
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that it took 22 days to obtain an interim older for admission, 
and that more than 20 hours of lawyer time were required to 
handle the matter. 8 jn Matter of Takeall . 23 Ed. Dept. Rep. 
475 (1984), it was approximately -30 days before the State 
Commissioner issued an interim order directing the admission 
of a pupil who had been excluded for nonresidence. ^ 
The New Regulations 

During the pendency of the preliminary injunction motion, 
the State Commissioner said that »'the potential precedental 
effect" of Takeall v. Ambach . 609 F.Supp. 81 (S D.N.Y. 1985) 
"is being considered." Commissioner's Brief in Oypositio n tn 

Motion for P reliminary/ Ini unciiion . p . 12 . f n , The State 

Commissioner then proposed a new regulation which would 
require local school districts to follow the written notice 
requirement of Ta keall v. Ambach . supra . when they deny a 
pupil's application to attend school. The "Regulatory Impact 
Statement" states : 

" [S]chcol officials have experienced significant 
problems in determining eligibility of sucli' children 
for admission to the schools of their particular 
district. " 

* * * 

In tne case of Takeall v. Ambach . 83 Civ. 9443 
(USDC , SDNY, decision dated March 21, 1985, 
Gagliardi, J. the Judge determined that a board of 
education, wht:n determining that a child is not 
entitled to admission to school based on lack of 
residency in the district, must provide written 
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^Affidavit of Julie A. Mills, June 2, 1988, §5 
^Id. , §13. 
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notice of its determination, and notice of the 
availeUale Administrative remedy. That decision may 
have precedential value in other school districts as 
well. Tl.e Proposed Amendment would require those 
same notice requirements in school districts across 
the state." 

"Determination or Eligibility to Attend School," Regulatory 
Impact Statement, Proposed Amendment to Regulations of the 
Commissioner of Education, 8 NYCRR §100. 2 (y), NYS Register 
Vol. X, Issue 13, :. 5. March 30, 1988. The prooosed 
regulation was approved by the state Board of Regents on May 
20, 1988, and will be effective on July 8, 1988. In essence, 
the new regulation adopts the written notice requirements of 
Takeall v. Ambarh, 609 F.Supp. 81 (SONY 1985), but does not 
provide for notice of any remedy other than the Section 310 
appeal . 

The Commissioner also promulgated a proposed regulation 
which treats homeless children as nonresidents, and gives them 
or their parents a choice, subject to certain limitations, as 
to the district they will attend. Proposed Rule 8 NYCRR 
§100.2(x), "Education of Homeless Children," NYS Register, 
Vol. X, Issue 13, p. 3, March 30, 1988. The proposed 
regulation, to be effective July 8, 1988, applies only to 
persons receiving public assistance, and would not apply to 
plaintiff if, for example, she returns from Puerto Rico and 
stays in the home or apartment of a friend. 

On May 20, 1988, the proposed regulation was approved in 
a substantially modified form by the State Board of Regents. 
To date, the revised form of the proposed regulation has not 

10 
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POINT I 

THE COURT SHOULD NOT ABSTAIN 



The defendants urge the Court to abstain under the 
familiar "Pullman" doctrine, established ii Railroad 
Commission of Texas v, Pullman Co ,. 312 U.S.49o (1941).^^ 
Pullman abstention is appropriate where the "dispute concerns 
a controlling issue of state law /that is unclear and the 
resolution of which could avoid the constitutional issue 
presented •••" Cat 1 in v. Ambach , 820 F.2d 58^, 589 (2d Cir, 
1987) • 

The Catlin plaintiffs challenged on equal protection 
grounds the StaL^'s statutory scheme, as applied, for funding 
the education of handicapped pupils who live apart from their 
parents m a "family home" in another school district. The 
Second Circuit abstained sua sponte . because the contested 
classification, which appeared to discriminate against the 
plaintiff, might not exist if the unclear statutory scheme 
were interpreted by the state courts. 

Catlin is readily distinguishable and is not applicable 
here. Plaintiff has abandoned her equal protection claim. -^^ 

^°5ee Yonkers Defendants ' Memorandum of Law, Point III, 
p. 14; State Commissioner's Memorandum, p. 31. 

^^Under the State Constitution, all children are entitled 
to attend the "free, common schools". N . Y . Const . Art . XI , 
Sec. 1 . The Education Law allows pupils to attend free schools 
only "in the district in which such person resides." N. Y. 
Education Law . §3202. The only way to harmonize the statute 
and the state Constitution is a construction of the statute 
which gives each pupil a "residence" for school attendance 

12 

3S1 



with that issue out ot the case, there is no uncxear state 
statute relevant to the only issue left, the proce^dural due 
process issue • Defendants do not argue that the hearing 
plaintiff contends should have been offered is actually or 
even arguably available under some state law. No state law or 
regulation requires the notice and hearing plaintiff claims 

was due her under the federal constitution when her 

7 

applications for school admission were denied summarily. 
Where there simply is no state law which might provide the 
relief sought, abstention is inappropriate. Naprstek v. 
Norwich, 545 F.2d 815, 818 (2d Cir. 1971). 

In Memphis Light Gas and Water Div. v. Craft , 436 U.S. 1, 
98 S.Ct. 1554 (1978), defendants claimed durin^: xitigation 
that procedures existed which offer due process to consumers 
in utility shut-off matters. The plaintiffs amended their 
complaint about the lack of any procedures to challenge the 
lack of notice of the theoretically "available" procedures for 
review. The Supreme Court held that notice of the existing 
procedural remedies was required as a matter of due process. 
Id., 436 U.S. at 14, 98 S. ct. at 1562. Accord, Takeall v. 
Mbach, 609 F. Supp. 81, 86 (S.D.N=Y. 1985). In this case, 
however, no defendant claims that there was any law, i^ule or 



purposes. E.g. . Matter of Richards , Ed. Dept. Rep. (1985). 
Plaintiff's equal protection claim of discriminatory treatment 
toward homeless children, like the as-applied equal protection 
claim in ^ Catlin, was susceptible of evaporation through a 
construction of the State's statutory and constitutional 
scheme which would determine her district of residence. 
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regulations^ requiring notice to the plaintiff of an 
opportunity for a hearing • 

Pullman abstention is also inappropriate when "the 
unconstitutionality of the particular state action under 
challenge is clear • • • " The mburah v. American College of 
Obstetricians . 476 U,S, — , 106 S,Ct, 2169, 2176 (1986), In 
this case, "[i]t appears that no 'hearing, ' however minimal, 
was held and that no written notice was provided to Ms, Arroyo 
explaining the basis of the decision and her options Orozco 
bv Arroyo v, Sobol , 674 Supp- 125, 127 (S,D,N-Y, 1987)- 

The due process issue is whether school officials may just say 
"no" to a pupil believed to be an outsider, or who.ther there 
must be notice of an opportunity for a hearing • Where no 
provision of state law in force at the time required any 
notice to the plaintiff of the action, and where there was no 
requirement that the denied school applicant receive notice of 
an opportunity for a hearing of any type, the 
unconstitutionality is clear beyond doubt. Deciding exactly 
what due process required in this situation is a pure question 
of federal constitutional law. Although the exact 
requirements of due process in this context may be uncertain 
at this stage of proceedings, and need not be decided at the 
pleadings stage on this motion, it should be clear beyond 



The State ' s recent promulgation of a proposed 
regulation requiring the limited " Takeall " notice, only 
reduces the need for prospective injunctive relief, and is of 
no relevance to plaintiff's damage claim, 
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doubt that public school officials may not just say "no" to 
pupils seeking admission. Instead, there must be notice and 
some kind of hearing to resolve a claim for public school 
admission which has been denied due to alleged nonresidence. 

Accordingly, because (1) there is no unclear issue of 
state law, (2) the case presents solely a question of 
procedural due process under the federal constitution, and (3) 
there is a clear violation of due process, the Court should 
not abstain. 
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POINT II 

VENUE IN THE SOUTHERN DISTRICT IS PROPER 
The State Commissioner argues that the case is improperly 
venued in the Southern District -because his office is in 
Albany, which is in the Northern District, Plaintiff 
contends that venue is proper under 28 U,S,C, §1392(a). 

For purposes of venue analysis, we assume that the State 
Commissioner's actions or, more precisely, the inaction, 
occurred in Albany, in the Northern District, where the 
Commissioner's residence is for official purposes, Canadav v. 
KQ£h, 598 F. Supp. 1139, 1143 (S.D.N.Y. 1984); Andrew H. bv 

Ir^ne IL v,^ Ambach. 579 F. Supp. 85, 88 (S.D.N.Y. 1984) ; 

Birnbaum v. Blujn, 546 F. Supp, 1363, 1366 (S.D.N.Y, 1982) ; 

Procario v. iVmbach. 466 F. Supp. 452, 453 (S.D.N.Y. 1979). 
Even so, venue in the Southern District under Section 1392(a) 
IS proper. That section provides as follows, in relevant 
part: 

"(a) Any civil action, not , of a local nature, 
against defendants residing in different districts 
in the same State , may be brought in any of such 
districts. 

28 U.S.C. §1392 (a). This provision go\'ernG because the 
Yonkers defendants and the Mount Vernon defendants are 
residents of the Southern District, and the State Commissioner 
resides in the Northern District. 

The Commissioner attempts to characterize the action as 



State Commissioner's Memorandum, p. 10 fn. 



viable only against the local defendants. He seeks to saddle 
them with the exclusive liability for any due process denial. 
While the local defendants did deny plaintiff the process he 
to be due in Takeall v. Ambach . - 609 F.Supp. 81 (S.D.N.Y. 
1985), the plaintiff a] so alleges a failure of the State 
Commissioner to devise a constitutional process for resolving 
conflicting residence determinations of local school 
districts. If either Mount Vernon or Yonkers had jurisdiction 
or power to make a binding, administratively final decision 
that the plaintiff resided in the other's district, then the 
Commissioner's role might be viewed as judicial and appellate. 
However, only the Commissioner can settle a dispute xnvolving 
conflicting residence determinations. Plaintiff contends that 
the due process clause requires him to afford a timely and 
meaningful opportunity for such a resolution to the denied 
school applicant. Accordingly, because of the necessary 
involvement of the Commissioner in the administrative process 
for resolving residence disputes, the action is not merely of 
a "local" nature, and venue in th-^. Southern District is proper 
under 28 U.S.C. §1392(a). 
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POINT III 

THE PLAINTIFF HAS STANDING TO CHALLENGE 
THE DEFENDANTS • PRACTICE OF NOT PROVIDING 
NOTICE AND A HEARING TO A^SCHOOL APPLICANT 
DENIED FOR NONRESIDENCE 

The State Commissioner contends that the plaintiff lacks 
standing because she has not brought a formal appeal under 
Section 310 of the New York Education Law,^"* He relies upon 
this Court's remark that even after Supreme Court rulings 
making exhaustion of administrative remedies unnecessary in 
Section 1983 cases, the plaintiff must still satisfy other 
requirements such as standing. Orozco bv Ariovo v. Sobol > 674 
F. Supp. at 131 fn.S. 

To establish standing, the plaintiff need only show (1) 
that she has suffered an "injury in fact," and (2) that the 
interest she seeks to protect is "arguably within the zone of 
interests to be protected" by the due process clause. 
Association of Data Processing Service Organizations, Inc. v. 
Camp . 397 U.S. 150, 152-153, 90 S'.Ct. 827, 829-830 (1970). 
Clearly, the first part of the test is satisfied because 
plaintiff has alleged sufficient injury in fact arising from 
the treatment she. received: summary denial of her request for 
public school enrollment, without notice of a meaningful 
opportunity for a hearing before an impartial decision maker 
who could resolve administratively the question of her 

^^Defendant Commissioner's Memorandum, Point II, pages 
13-15. 
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residence. The second part of the test is met because 

plaintiff's interest in receiving notice and some kind of 

hearing concerning her exclusion from school is clearly an 

interest protected by the due process clause. Carey v. 

Piphus , 435 U.S. 247, 98 S.Ct. 1042 (1978); Wood v. 

Strickland , 420 U.S. 308, 95 S.Ct. 992 (1975); Goss v. Lopez , 

419 U.S. 565, 95 S.Ct. 729 (1975). The Court of Appeals has 

indicated that the second branch of the test, the "zone of 

interest," allows rc jm for some judicial "prudential 

considerations." Doe v. Blum , 729 F.2d 186, 189 (1984). One 

prudential consideration is judicial economy. The plaintiff 

has brought this federal action to test the constitutionality 

of the administrative actions and inaction of the several 

defendants. The plaintiff is clearly entitled to a ruling by 

the court regarding the constitutionality of the treatment 

that actually was afforded her. In passing on her damage 

claims, the Court will eventually decide whether defendants 

could simply deny plaintiff without notice of a heariiig of any 

kind, and whether defendants were constitutionally obliged to 

offer an opportunity for resolution of conflicting local 

residence determinations other than an appeal to the State 

Commissioner under Section 310 of the Education Law. There is 

every reason to decide the request for declaratory and 

injunctive relief as well. As stated by Judge Friendly in 

Ellis V. Blum . 643 F.2d 68 (2d Cir. 1981): 

"Trial of plaintiff's damages claim will necessarily 
require the district court to pass on the very 

19 
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(juestion of the validity of the pretennination 
practices on which the propriety of declaratory or 
injunctive relief depends • 

Id./ 643 F.2d at 84. Significantly, the Ellis court did not 

require the plaintiff to seek statutory remedies under the 

Social Security Act to challenge on constitutional grounds a 

practice of terminating disability payments by telephone, 

without prior written notice. Similarly, in Holmes v. New 

York City Housing Authority , 398 F.2d 262 (2d Cir. 1968), the 

Court of Appeals for the Second Circuit stated as follows: 

"There is no merit in the Authority's contention 
that the plaintiffs are without standing to raise 
the due process objection. As applicants for public 
housing, all are immediately affected by the alleged 
irregularities in the practices of the authority." 

Id. , 398 F.2d at 265. 

Defendants' arguiaent regarding the Section 310 appeal is 

little more than a rephrasing of the now foreclosed exi.austion 

of administrative remedies defense. Plaintiff challenges the 

sufficiency of the process that was afforded her when her 

child was excluded from school. She is entitled to a ruling 

on that issue. Even if the answer ultimately is that there is 

no constitutional requirement for any administrative procedure 

other than the Section 310 appeal, plaintiff has standing to 

obtain a ruling on the merits. Defendants' reliance upon 

Campo V. New York Citv Employee's Retirement System , ~ F.2d- 

(2d cir. Slip Op. No. 87-7237 March 31, 1988) is 

misplaced. The Second Circuit reached the merits of the 

plaintiff's complaint about the lack of administrative due 

20 
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process for a person claiming a derivative pension benefit, 
and found that a state court judicial remedy ^-p-p^ 3d 
sufficient due process. In doing so, there was no requirement 
that the plaintiff first pursue the-remedy that was challenged 
and ultimately found to be adequate. 

Accordingly, plaintiff has standing to maintai n her 
action for declaratory and injunctive relief and damages. 
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POINT IV 

THE ELEVENTH AMENDMENT DOES NOT BAR A CLAIM FOR 
PROSPECTIVE DECLARATORY AND INJUNCTIVE RELIEF 
AGAINST THE COMMISSIONER 

The State Commissioner invokes- the Eleventh Amendment as 
a bar to claims against him in his official capacity. ^5 tpj^g 
Eleventh Amendment does not bar actions against state officers 
in their official capacity Zor injunctive and declaratory 
relief against unconstitutional practices. Dvver v. Reaan . 
777 F.2d 825, 836 (2d Cir. 1985); Takeall v. Ambach , 609 F. 
Supp. 81, 84 (S.D.N.Y. 1985). The Commissioner's reliance 
^Po^ Fay V. South Col onie Cent. School nigt. , 802 F. 2d 21 (2d 
Cir. 1986) is misplaced because the plaintiff in Fay only 
alleged otatutory violations and non-viable constitutional 
claims against the Commissioner. Id., 802 F. 2d at 31, 33. 

Plaintiff clearly seeks prospective injunctiva relief 

again^c the State. The Commissioner's p-"omulgation of 

proposed regulations that would only partly meet the demand of 

the plaintiff for prospective injunctive relief (i.e., writtsn 

notice) does not entirely moot the plaintiff's claim for 

prospective re** f and declaratory relief. (See Point V, 

Infra) . As the court of Appeals said recently: 

"*i'he arg\iir.ant that a permanent injunct'on should be 
donied because the . . . defendants . . . have 
discontinued enforcement of the unconstitutional 
provisions is unpersuasive. Ther can be no doubt 
that^ 'the court's power to grant injunctive relief 
survives dir»continuance of the illegal conduct, • 
United States v. W.T. Grant Co., 345 U.S. 629, 633, 

^^State Commir>sioner's Memorandum, p. 15. 
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73 S.Ct. 894, 897, 97 L.Ed. 1303 (1S"3) , nd that it 
in appropriate to exercise that power when 'there 
exists .some cognizable danger of - current 
violation, • id." 

Soto Lopez V. Me w York City Civil Service Com'n . 840 F.2d 162, 

168 (2d Cir. 1988) . The Yonkers defendants note that this is 

not a class action, but rhat iti of no practical significance 

where plaintiff still seeks injunctive and declaratory relief. 

As stated by the Court of Appeals: 

"[A]n injunction is an appropriate remedy especially 
when, as here, it is conceded that the officials 
will otherwise continue to enforce the unlawful 
provisions against soiue who are not parties to the 
suit. Given an established unconstitutionality, it 
would be, in the words of Judge Friendly, 
"unthinkable' to permit the officials to 'insist on 
other actions being brought.' See Vulcan Society v. 
Civil Service Commission, 490 F.2d 387, 399 (2d Cir. 
1973) • In such circumstances, injunctive relief is 
appropriate without the recognition of a formal 
class, for • insofar as the relief sought is 
prohibitory, an action seeking declaratory or 
injunctive relief against state officials on the 
grourd of unconstitutionality a statute or 

administrative practice is the archetype of one 
where class action designation is largely a 
formality, at least for the plaintiffs.' Galvan v. 
Levine, 490 F.2d 1255, 1261 (2d Cir. 1973), cert, 
denied, 417 U.S. 936, 94 S.Ct. 2652, 41 L.Ed. 2d 240 
(1974). 

Soto-Looez , supra , 840 F.2d at 168-169. This reasoning is 
fully applicable, because defendants do not contend that they 
will now or in the future provide the opportunity for a 
hearing Plaintiff claims is constitutionally due to the denied 
school applicant. 

The State Commissioner also argues that plaintiff has not 
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sufficiently alleged a claim for declaratory relief. -^^ The 
claim for a declaratory judgment, which would clarify the 
obligation of school officials to provide due process to 
denied school applicants, is pa -ticularly appropriate to 
resolve a problem that is likely to recur again. Super Time 
Engineering Company v. McCorkle ^ 416 U. S. 125, 121-122 , 94 
U.S.Ct 1694, 1698 ^1974) (Action is not moot where there is a 
?-ive claim for declaratory relief) . A declaration that the 
denial of school admission without written notice and a 
meaningful opportunity for a hearing "was" in violation of 
plaintiff's rights would serve to i.^rotect plaintiff froui any 
future recurrence. The semantic distinction made by the State 
Commissioner, who objects to the use of the past tense in the 
prayer for declarator:^ relief, is of no practical 
significance. 

The Commissioner baldly asserts that he "violated no 
federal law," while plaintiff contends with equal vigor rhat 
the constitution clearly requires him to afford a timely and 
meaningful hearing for denied school applicants to demonstrate 
ther.r eligibility to attend school. Although due process is 
flexible, and procedures can be tailored to suit the genius of 
a particular administrative scheme, the absence of any notice 
or meaningful hearing opportunity for the applicant, who was 
unrepresented at the time of injury, 5 s glaringly deficient. 
Accordingly, the Commissioner and the Yonkers defendants 

^^State Commissioner's Memorandum, p. 16. 
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should be made to answer the complaint, and the plaintiff 
should have the opportunity to establish the inadequacy of the 
procedure afforded her. 
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POINT V 

PLAINTIFF'S CLAIM.S FOR DECLARATORY AtTD 
INJXJNCTIVE RELIEF ARE NOT MOOT 

Plaintiff contends that her recent move to Puerto Rico 
does not affect her right to an adjudication of the merits of 
her claims for declaratory and injunctive relief and for 
damages against the defendants. Article III of the 
Constitution limits the exercise of judicial power if there is 
no real case or controversy. Nebraska Press Assn . v . Stuart , 
427 U.S. 539, 546, 96 S.Ct. 2791 (1976); Preiser v . Nevkirk , 
422 U.S. 395, 401, 95 S.Ct 2330 (1974). "Simply stated, a 
case is moot when the issues presented are no longer 'live' or 
the parties lack a legally cognizable interest in the outcome 
[\ ]here one of the several issues presented becomes 
moot, the remaining live issues supply the constitutional 
requirement of a case or controversy." Powoll v. McConn^ck . 
395 U.S. 486, 496-497, 89 S.Ct. 1944, 1951 (1969). A case is 
not moot so long as any single claim for relief remains 
viable, whether that claim was the primary or secondary relief 
originally sought." Id. at 496, 500, 89 S.Ct. 1944. 

That the dispute between the parties was very much alive 
when suit was filed, or at the time the Court of Appeals 
rendered its judgment, cannot substitute for the actual case 

or controversy Honia v. Doe . U.S. , 98 L.Ed. 2d 

686, 703 (1988) . A mere change of circumstances , however, 
does not necessarily moot a case. When intervening events 
affect the relationship between the parties that existed when 



the suit was commenced, "mootness may not be invoked to deny 

adjudication of questions which are 'capable of repetition yet 

evading review.'" Ramer v. Saxbe . 522 F.2d 695, 704 (D.C.Cir. 

1975). See, e.g. . Honia v. Doe .~ supra ; Southern Pacific 

Terminal C .- . v. I.C.C . 219 U.S. 498, 514, 31 S.Ct. 279, 283 

(1911). In this term's review of the "capable of 

repetition" exception to the mootness doctrine, the Supreme 

Court underscored its broad reach in cases where there is a 

"reasonable likelihood" or "possibility" of recurrence: 

"In the present case, we have juriiidiction if there 
is a reasonable likelihood that respondents will 
again suffer the deprivation of ... rights that gave 
rise to this suit. We believe that, at least with 
respect to respondent Smith, such a possibility does 
exist and that the case therefore remains 
justiciable. " 

Honia v. Doe, supra 98 L. Ed. 2d at 703 . Significantly, the 
Honiq plaintiffs were handicapped pupils who sought 
declaratory and injunctive relief after they were excluded 
from public school. By the time the case reached the 

Supreme Court, hox;ever, the only remaining plaintiff of school 



Chief Justice Rehnguist recently indicated hiij belief 
"that while an unwillingness to decide moot cases may be 
connected to the case or controversy requirement of Art III, 
it is an attenuated connection that may be overridden where 
there are strong reasons to override it. The 'capable of 
repetition yet evading review' exception is an example" . 

Honia v. Doe. U.S. , 98 L. r:.2d 686, 712 ^988) 

(Concurring opinion) . 

^ %oniQ did not present a live damage claim. Damages 
under 42 U.S.C. §1983 ordinarily are not available to pupils 
seeking remedies under the Education of All Handicapped 
Children Act. ,ise, Ouackenbush v. Johnson city School Dist. , 
716 F.2d 141 (2d Cir. 1983) (Damages available under 42 U.S.C. 
1983 where school denies access to EHA administrative remedies) . 

27 



376 



age had dropped out, and no longer attended school, although 
he was still entitled to attend. The Supreme Court found that 
there was "a sufficient likelihood" that the plaintiff would 
choose to re-enroll in the public schools, that he again would 
be suspended for misbehavior, and that the state education 
commissioner would not adopt rules to prohibit local school 
officials from unilaterally excluding the handicapped pupil, 
in violation of the EHA. 

In this case , plaintiff maintains her demand for 
prospective permanent injunctive relief, to enjoin defendants 
from any future denial of admission to school without writt.,n 
notice and an opportunity for a hearing^^ and a final, binding 
determination of residence by the State Commissioner of 
Education. 

The State Commissioner argues that there is not a 
"sufficient probability" of a recurrence. There is no 
requirement, however, that the possibility of recurrence be 
"more likely than not" so as to justify a finding of fact or a 
presumption that it will in fact recur. Honia , supra 100 S. 



^^The Second Amended Complaint at Page 17 demands, among 
other thir»qs, "a permanent injunction enjoi ng defendants 
from denying school admission to plaintiff without providing 
adequate written notice and an opportunity for a prompt 
hearing and decision...." The plaintiff's move to Puerto Rico 
means , of course , that there is no need now for ir j unct ive 
relief requiring defendants to reevaluate h«.r previously 
denied applications to attend public school. Thus, while her 
claim for injunctive relief regarding her prior applications 
is mcnt, her request for prospective relief is not moot. 

20commissioner*s Memorandum in support of Motion to 4 
Dismiss, p. 12. 
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Ct. at 601 n.6. Justice Scalia argued in his dissent in Honia 
that the likelihood of recurrence should be a "demonstrated 
probability" such that a recurrence could be presumed to 
occur. The majorit /' said that Justice Scalia "overstates the 
stringency of the 'capable of repetition test, ' and that thf^ 
Court "in numerous cases found controversies capable of 

repetition based on expectations that, while reasonable, were 
hardly demonstrably probable." Honia . 98 L.ed.2d at 704 
footnote 6. Honig makes it clear that a controversy over 
school exclusions will not be considered moot where the pupil 
has withdrawn from school but there is a possibility of re- 
enrollment and a recurrence of the injury. Cf^ De Funis v. 
Odeqaayd, 416 U.S. 312, 319, 94 S.Ct. 1704 at 1707 (1974) 
(Action moot where plaintiff seeking injunctive relief from 
school admissions policy "will never again be required to run 
the gantlet of the Law School's admission process" because he 
was about to graduate, and had not asserted damage claims). 
The defendants' relianc upon Defunis is entirely misplaced 
because 1) there is still a possibility of recurrence and 2} 
the plaintiff has asserted damage claims. The Supreme Court's 
recent decision in Honia also casts great doubt upon the 
vitality of Rose v. State of Nebra ska, 530 F.Supp. 295 (D. 
Neb. 1981), affirmed sub nom Monahan v . Nebraska , 687 f.2d 
1165, at 1168 (8th Cir. 1982), upon which the defendants rely. 
In Monahan . circumstances very similar to those in Honig and 
in this case were present: plaintiff sought declaratory and 
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injunctive relief against school officials challenging their 
decision denying a placement of a handicapped child, but then 
moved to "another school district and does not attend school." 
Monahan , supra, 687 F.2d at 1168- -The Eighth Circuit regarded 
her statement "that she plans to move back" as "speculative," 
because "we are not told when this will occur." I^. Because 

the Honig decision now makes it clear that the likelihood of 

7 

recurrence need only be a reasonable "possibility," cases 
following a standard requiring a "demonstrated probability" of 
the likelihood of repetition are no longer applicable. E.g. 
Monahan, supra ; Jefferson v. Abrams . 747 F.2d 94, 96 (2d Cir. 
1984) ("'reasonable expectation' or 'demonstrated 
probability' ") . 

Of course, a factor not present in Honig is that the 
plaintiff has gone to Puerto Rico, and is no longer a resident 
of New York State entitled under its Constitution to attend 
the public schools. The fact that plaintiff is now in Puerto 
Rico, howevf:r, does not foreclose the possibility that she 
will return. She is free to return to New York at any time, 21 



^-••Poverty cannot be assximed to bar her return to New 
York. Welfare benefits may not be denied to persons because 
of their exercise of the constitutional right to travel, 
Shapiro v. Thompson 398 U.S. 618 (1969). See Gaddis v. 
Wvman, 397 F.Supp. 717 (S.D.N.Y. 1969) aff 'd gufe nSE Wvman v. 
Bovens , 397 U.S. 49 (1970), which involved public assistance 
eligibility for persons who had moved to Westchester County 
from Puerto Ri'^o. Emergency assistance must be provided to 
homeless needy persons. Gonzales v. Blum . 127 Misc. 2d 558, 
486 N. Y.S.2d^ 558 (Sup. Ct. Westchester County 1985) (Due 
process requires written notice and hearing on denial of 
public assistance to applicant 'newly arrived from Puerto Rico' ) . 
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and has indicated in her affidavit that she may do so. 

Several factors, considered together, make it 
sufficiently likely that plaintiff will again suffer an 
exclusion from school without due-- process : the history of 
plaintiff's periodic migration from San Lorenzo to Mount 
Vernon and back; her poverty and reliance upon friends or 
public assistance for temporary shelter; the absence of any 
state requirement of adequate notice and an opportunity for a 
hearing on a denial of school admission for residence reasons; 
the steadfast positions of the local school officials 
regarding their prerogative to make summary determinations of 
residence; and the cibsence of a procedure for the state to 
resolve residence disputes administratively through a process 
invocable by the indigent and uneducated. 

The time period involved in the challenged procedure- 
summary denials without notice of an opportunity for a prompt 
hearing - is too short to permit full adjudication of the 
challenged denial of due process in any case without there 
being a shift of circumstances while th'* case is pending. 
Rastelli v. Warden. Metro. Correctional Center . 782 F.2d 17, 
20 (1986) (31 to 119 days "has clearly proved too short to 
allow litigation of the Issue in the instant case"). Thus, 
the claim for a declaratory judgment which would clarify the 
obligation of school officials to provide due process to the 
denied school applicant is particularly appropriate. Super 
Tire EncrineerincL Company v, McCorkle . 416 U-S.125, 121-122, 94 
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U.S.Ct 1694, 1698 (1974) (Action is not moot where there is a 
live claim for declaratory relief) . 

The Commissioner belatedly proposed a regulation that 
will require districts to provide —the type of written notice 
mandated by Takeall v, Ambach . 609 F.Supp, 81 (S.D.N. Y. 1985). 
See Proposed Rule, "Determinations of Eligibility to Attend 
School," NYS Register, Vol X, Issue 13, p. 5, March 30, 1988- 
The new regulation, however, does not require that any hearing 
be afforded on the denial of an application for public school 
enrollment, and it makes no provision for a swift and 
simplified review by the State Commissioner which would 
resolve inconsistent or erroneous residence determinations of 
the local school districts. Therefore, the issue clearly is 
one "capable of repetition, yet evading review," Gerstein v> 
Pugh, 420 U.S. 103, 110, n. 11 (1975); William v. Ward . ~ F.2d 
— , slip opinion at 6696 fn.6 (2d Cir. No. 87-7572 April 19, 
1988) ; Rastelli v. Warden. Metro. Correctional Center . 782 
F.2d 17, 20 (1986) (reasonable expectation that plaintiff, now 
imprisoned, "will again be s^ibject to revocation proceedings, 
that his case will be designated for original jurisdiction and 
that he will again be subject to the regulation") ; Pierce v. 
LaValle . 293 F.2d 233, 234 (2d Cir. 1961). 

The proposed regulation offering "homeless" pupils a 
choice of schools is not in force, and even if in effect, 
would not address the situation if a pupil stays with friends 
instead of at a shelter or motel, as plaintiff originally did. 
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Also, there is still room for inter-district bickering over 
which district, if any, is the "district of last attendance" 
and which is the "district of current location," Proposed 8 
NYCRR §100.2 fx) (ii) and (iii).22 

The Yonkers defendants misplace their reliance upon 
Rettig V. Kent City School Dist , . 788 F-2d 328 (6th Cir. 
1986) ; and Gay and Lesbian Students Ass'n Cohn , 656 F. Supp. 
1045 (W.D. Ark. 1987). In both cases, the claims of mootness 
were re j ected . Rettig , supra at 330; Gay and Lesbian 
Students , supra at 1051. In sharp contrast to the absolute 
entitlement of plaintiff to attend school if she returns, a 
tenant who moves out of subsidized housing during litigation 
has no absolute entitlement to the benefit if he wishes to 
return, and thus C arson v. Pierce , 719 F.2d 931 (8th Cir. 
1983), cited by Yonkers defendants, is not in point. Cf . , 
Daubner v. Harris , 514 F. Supp. 856 (S.D.N.Y. 1981), affirmed , 
688 F.2d 815 (2d Cir. 1981) (Attenuated due process rights for 
applicants for subsidized housing) . 

The Yonkers defendants rely upon this Court's remark to 
the effect that additional procedures at the local district 
level might be of little utility. Orozco by Arroyo v. Sobol , 
674 F.Supp at 129. Plaintiff agrees that written notice alone 
is insufficient. For that reason, she seeks more than the 



22one need not be a prophet to anticipate that Mount 
Vernon, which now claims plaintiff never established 
residence, would claim, if the new regulation were in effect, 
that it is "not the district in which the homeless child was 
entitled wO attend school." Proposed 8 NYCRR §100. 2 (x) (ii) . 
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plaintiff in Takeall sought, the added procedural protection 

of an opportunity for a hearing and a determination by the 

Commissioner which will determine the district of residence. 

This term, the Supreme court again rejected an outcome 

determinative or "harmless error" view of procedural due 

process, under which procedural violations are tolerated if a 

court believes that the outcome, would be unchanged 'f 

procedural due process had been afforded to the plaintiff. As 

stated by the United States Supremo Court: 

"A judgment entered without notice or service is 
constitutionally infirm. 'An elementary and 
fundamental requirement of due process in any 
proceeding which is to be accorded finality is 
notice reasonably calculated, under the 
circximstances, to apprise interested parties of the 
pendency of the action and afford them the 
opportunity to present their objections' [citation 
omitted] Failure to give notice violates 'the most 
rudimentary demands of due process of law. ' 
[citations omitted]" 

Peralta v. Heights Medical Center , — U.S. — , 108 S. Ct. 896, 

dt 899 (1988). When there is a violation of due process, the 

Supreme Court would not allow the, underlying merits of the 

matter to be determined, and reiterated that "only 'wip[ing] 

the slate clean . . . would have restored the petitioner to 

the position he would have occupied had due process been 

accorded to him in the first place. • The Due Process Clause 

demands no less in this case." Peralta , supra . 108 S. Ct. at 

900. While there should be no assumption that requiring 

defendants to write down their reasons and to provide a legal 



justification for their denials would be fu ile,23 neither 
should it be assum<td that plaintiff would not have proven her 
residence had she been afforded the hearing she contends is 
required due process of law. The plaintiff alleged that 
she could have shown sufficient contacts to demonstrate her 
lesidence in Mount Vernon; alternatively, she may have shown 
she was entitled to attend the Yonkers schools. Accepting the 
outcome determinative or "harmless procedural error" view of 
due process results in the absurdity of requiring procedural 
safeguards only when the individual has shown that they were 
not needed to establish a claim. Instead, procedural due 
process must be followed in all cases, to affora notice and 
the opportunity to be heard to establish one's claims on the 
record of the proceedings, and to afford minimum safeguards 
against arbitrary government action. 

This could be accomplished by a local hearing, such as 
that under Section 3214 of the New York Education Law for 
pupils being suspended for disciplinary reasons for more than 
five days, with an expedited review by the State Commissioner 
available to the denied applicant. Or, it could be 
accomplished by a state hearing or an informal variant of the 
Section 310 process. While due process is flexible, and 



23as stated recently by the New York State Department of 
Education, "[s]uch a process should also help to assure that 
local school officials fully consider their decisions and 
treat people equitably." N.Y.S. Register, Vol. X issue 13, 
March 30, 1988, Regulatory Impact Statement for Amendment of 8 
NYCRR §100.2(4) , "Determination of Eligibility to Attend School." 
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defendants have several options to tailor its requirements to 
the needs of efficient school administration, there must be a 
way for denied school applicants to prove their residence at a 
hearing and to obtain a binding decision by the State 
Commissioner without the complexity of a Section 310 appeal. 
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POINT VI 
THE DAMAGES CLAIMS ARE NOT MOOT 

Plaintiff has asserted claims for damages against the 
state and local defendants. Second Amended Compla int . §§34- 
37, 46. Plaintiff's right to pursue a claim for nominal, 
compensatory and punitive damages in an action under Section 
1983 is well established in the ^'case law and legislative 
history of Section 1983 litigation. E.g. , Carey v. Piphus . 
435 U.S. 247, 98 S.Ct. 1042 (1978); Monroe v, Pape . 365 U.S. 
167, 172-183, 81 S.Ct. 473, 476-481, 5 L.Ed. 2d 492 (1961); Id^ 
at 225-234, 81 S.Ct. 504-509 (Frankfurter J., dissenting in 
part); Mitchum v . Foster . 407 U.S. 225, 238-242, 92 S.Ct. 
2151, 2159-2161, 32 L.Ed. 2d 705 (1972) . Section 1983 was 
intended to "[create] a species of tort liability" where those 
such as plaintiff, who have been deprived of constitutional 
protection, can recover damages. Imber v. Pachtman . 424 U.S. 
409, 417, 96 S.Ct. 984, 996, 47* L.Ed. 2d 128 (1976). The 
pendency of a damages claim bars dismissal for mootness even 
in cases where claims for prospective injunctive relief have 
been mooted. Powel 1 v . McCormack . 395 U.S. 486, 495-500, 89 
S.Ct, 1944 (1969); Ellis v. Blum , 643 F.2d 68, 85 (2d Cir. 
1981); Davis v. Village Park Realty Co. , 578 F.2d 461, 463 
(2d Cir. 1978) . 
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POINT VII 
PLAINTIFF HAS STATED A CLAIM 

The State Commissioner has moved to dismiss for failure 
to state a claim. On a motion to ""dismiss, the facts alleged 
in the complaint and in the plaintiff's supporting affidavits, 
as well as tht. reasonable inferences from such allegations, 
must be taken as true • Hospital Blda. Co. v. Trustees of Rex 
H ospital , 425 U.S> 738, 740 (1976); Conlev v. Gibson , 355 
U.S. 41, 45-46, 78 S. Ct. 99 (1957); Oua " rke nbush v, Johnson 
City School Dist . , 715 F.2d 141, 143 (2d Cir. 1983); Escalera 
V. New York Citv Housing Authority . 425 F.2d 853, 857 (2d Cir. 
1970); Holmes v> New York Citv Housing Authority , 398 F.2d 
262, 265 (2d Cir. 1968) . 

The Mount Vernon and Yonkers defendants excluded Sixta 
Orozco from school without any process at all. There was 
neither written notice of the factual and legal rationale for 
their actions, nor notice, of any meaningful opportunity for a 
hearing, nor the availability of review and a decision by the 
Commissioner of Education. Clearly plaintiff has stated a 
claim upon which relief could be granted. Memphis Light Gas 
and water Div. v. Craft , 436 U.S. 1, 98 S.Ct. 1554 (1978). 
Applicants as well as recipients are entitled to some process 
when their claims are extinguished by administrative action. 
Kelly V. Wvman , 294 F.Supp 839, 904 (S.D.N.Y. 1968), affirmed 
Goldberg v. Kcllv , 397 U.S. 254, 90 S.Ct. 1011 (1969) ("the 
applicant, at sov^z stage oi the proceedings prior to such 
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[final] denial must be adequately informed of the nature of 

the evidence against him and be accorded an opportunity to 

rebut this evidence"). Accord, Gonzales v. Blum , 127 Misc,2d 

558, 486 N,Y.S.2d 558 (Sup. Ct. Westchester Co. 1985) 

(Applicants for public assistance benefits entitled to notice 

and hearing on application denial) • 

It is well established that due process requires notice 

and an opportunity for a hearing before property interests are 

e^itinguished. As the Supreme Court recently stated: 

" 'An elementary and fundamental requirement of due 
process in any proceeding which is to be accorded 
finality is notice reasonably calculated, under the 
circumstances, to apprise interested parties of the 
pendency of the action and afford them the 
opportunity to present their objections*. [citation 
omitted] Failure to give notice violates 'the most 
rudimentary demands of due process of law. ' 
[citations omitted]'" 

Peralta v. Heights Medical Center . U.S. , 108 S. Ct. 

896, at 899 (1988) . 

Plaintif f ' s right to at least nominal damages in a 

Section 1983 action is well recognized. The Supreme Court in 

Carey v. Piphus . 98 S.Ct. 1042, 1054, 435 U.S. 247, (1978) 

held that the denial of procedural due process is actionable 

for nominal damages without proof of actual injury. By 

obtaining prompt injunctive relief in this Court, plaintiff 

may have averted more substantial injury than that which is 

alleged in the complaint. Her damages cannot be measured by 

out of pocket losses, and her ultimate recovery of damages may 

not be overwhelming. Even so, she is entitled to seek and 
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recover nominal damages. As stated by the Court of Appeals 
for the Second Circuit: 

"Although this may influence the size of the award, 
it • do^s not preclude recovery. If the wrong 
complained of is a mere technical violation of 
plaintiff 's constitutional rights and she is unable 
ro prove actual damage, she would nevertheless be 
entitled to a recovery of nominal damages. in the 
recent case of Carey v Piphus, * * * * the Supreme 
Court explained, in connection with a violation of 
the right to procedural due process, that ' [b]y 
making the deprivation of such rights actionable for 
nominal damages without proof of actual injury, the 
law recognizes the importance to organized society 
that those rights be scrupulously observed.'" 

Davis v. Village Park II Realty Co. . 578 F.2d 461, 463 (2d 

Cir. 1978) . 

The claims for damages in this case, however, have not 

been tried and we cannot predict what amounts would be awarded 

for emotional and menral distress, and possibly punitive 

damages. Carey v. Piphus . supra ; Davis v. village Park II 

Realty Co. . 578 F.2d at 463. The school boards are also 

liable under Monell v. Department of Social Servs. . 4 36 U.S. 

658, 695, 98 S.Ct. 2018, 2038 (1978). The individual local 

defendants are policy making officials of the respective 

school boards, and the boards have not contended that they 

acted in any way contrary to board policies, rules or 

procedures. As this Court recently stated: 

"[ir]or there to be municipal liability in this case, 
plaintiff must have been deprived of his property 
entitlement pursuant to official policy or 
regulation. Monell v. Department of Social Serv., 
436 U.S. 658, 690 (1978). The Supreme Court recently 
reaffirmed its view that an unconstitutional 
governmental policy may be inferred from a single 
decision taken by the highest officials responsible 

40 



ERiC 



359 



for setting policy in a particular area of the 
government's business. city of St. Louis v. 
Praprotnick, 108 S. Ct. 915, 923 (1988). 

Courtemanche v . Enlarged City School Di s trict of *ihG city of 
Middietojsoi, — F. Supp. — , I9ff8 U.S. Dist. LEXIS 4024 
(S.D.N.Y. 1988). 

The claims in the Second Amended Complaint are buttressed 
by plaintiff's supplemental affidavit of March 4, 1988. The 

f 

affidavit of plaintiff's mother and Next Friend, Margarita 
Arroyo describes plaintiff's mental and physical state 
following defendant's refusal to admit her to school. 
Essentially, the plaintiff was waved away from the schoolhouse 
doors with oral rejections by school officials, who left 
little or no paper trail of their refusals to educate her. 
Plaintiff was "obviously confused" when her ctother was unable 
to explain why plaintiff was being excluded from school- 
f Plaintiff's Mar ch 4, 1988 Supplemental Affidavit , paragraph 
12) During the time plaintiff was unable to attend school due 
to defendants' refusal to admit her, she is described by her 
mother as being " — depressed...", "...very unhappy..." 
"...sad and despondent..." and "...withdrawn..." Plaintiff's 
mother states that she could "see the hurt in (plaintiff's) 
expression . . . and that it was obvious how "desperate 
(plaintiff) was to attend school". Plaintiff's March 4. 1988 
Supplemental Affidavit paragraphs 12, 13, 16 and 17. 

The alleged mental and emotional distress actually caused 
by defendants' acts and omissions in violation of procedural 
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due process will, of course, need to be proved at trial. 
Plaintiff remains in contact with her counsel, she has 
answered the interrogatories from Puerto Rico, and she will 
continue to make herself available- for further discovery and 
trial of the factual issues in the case. 

The Claim against the State Commissioner 
The only official capable of making an administratively 
"binding" or final decision resolving the inter-district 
conflict is the State Commissioner. Yonkers has no 
administrative power or authority to make a binding decision 
that a child resides in Mount Vernon, and Mount Vernon cannot 
make a binding decision regarding Yonkers' obligation to 
educate a child. Only the Commissioner is empowered to make 
such a decision. But he does not hold or require the 
districts to hold an evidentiary hearing on the question of 
residence, and he has no system to resolve residence disputes 
that is readily invocable by the denied school applicant. 
Contrary to this Court's belief that there i-s a speedy state 
remedy for resolution of school residence disputes, the 
Commissioner has yet to decide a pupil residency case 
submitted last September • That case , Matter of Tynan v. 
Spackenkill. is described in the Affidavit of John T. Hand, 
previously submitted in support of Plaintiff's motion for a 
preliminary injunction. The timetable of events in that case 
underscores the inadequacy of the Commissioner's procedures, 
even where the pupil is represented by counsel: 
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Patty Tvnan o/b/o herself a nd her minor children, v. 
Richard Wqq Iv, SuPt of Schools, Spackenkill Union 
Free School District . 

-Denied school admission on 8/31/87 
without written notice; _ 

-Commenced appeal under §310 on 9/3/87 by 
federal express, filing fee paid by 
Westchester Legal Services; 

-Answer from Spackenkill, requesting, 
inter alia, joinder of -another school 
district; dated 9/7/87 and mailed 9/9, 
received by petitioner's counsel on 9/11, 

-Petitioner's Verified Reply served on 
9/21/87; 

-Commissioner granted stay on 9/22/87 

-Petitioner's memo of law served on Oct 6, 
87 

-June 2, 1988, still sub iudice 
The Commissioner's stay was granted 22 days after the denial. 
The Tvnan case required more than 20 hours of an attorney's 
time to draft the pleadings and brief, and it cannot be 
assumed that counsel is readily available to handle such 
matters. 24 Accordingly, the Commissioner's system for making 
residence determinations predictably leads to school 
exclusions of the sort encountered by the plaintiff without an 
opportunity for a prompt hearing, and he may be held 
accountable in damages for not preventing such predictable 
injury> Duchesne v. Suaarman , 566 E.2d 817 (2d Cir. 1977). 
As the Court of Appeals for the Second Circuit stated in 
Duchesne , state and local officials may be held liable for 



^^Affidavit of Julie Mills, dated Nov. 20, 1987, §14. 
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damages under Section 1983 if their policies or practices lead 
to due process violations, and it makes no difference whether 
the violations occur as a result of their action or inaction. 
Ducliesne, supra 566 F.2d at 832. "^Analogously, high federal 
officials are potentially liable for damages in Biven s actions 
where the system they devise or are responsible for 
predictably lead to due process denials. Ellis v. Blu m, 643 
F.2d 68, 85 (2d Cir. 1981) (Cabinet secretary potentially 
liable for damages due to due process violations) . 

Defendants rely heavily upon Campo v. New York City 
Employee ' s Retirement System , — F.2d — , (2d Cir. No. 87- 
7237 March 31 1988) . In that case, the plaintiff sought an 
administrative hearing on her derivative claim to a 
contractual public pension benefit of her deceased husband. 
The Court of Appeals, determining the merits of her claim, 
found that she could get the hearing required by due process 
in a state court Article 78 proceeding. Id, slip opinion at 
2382. Campo is readily distinguishable. The adequacy of the 
state court remedy was premised upon the fact that the alleged 
deprivation was "an isolated instance," and did not result 
"from a practice or custom" of the agency. Id., slip opinion 
at 2376, fn4. In contrast, plaintiff has alleged, and 
defendants have not controverted, that there exists in New 
York State a custom or practice of allowing school admission 
officials simply to deny admissions for nonresidence without 
any notice or any opportunity for a hearing. Nothing in Campo 
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or even Parratt v. Tavlor , 451 U.S. 527 (1981), upon which 
Campo is premised, supports the view that agencies may adopt a 
••sue me in state court" posture without providing some kind of 
hearing opportunity when statutory entitlements such as 
welfare f Goldberg v. Kellv , 397 U.S. 254 (1969)) or universal 
public education f Goss v. Lopez . 419 U.S. 565, 95 S.Ct. 729 
(1975)) are at stake. As the Supreme Court recently 



reiterated, "education is perhaps the most important function 
of state and local governments." Honig v. Doe . — U.S. — , 
108 S.Ct. 592, 596 (1988), quoting Brown v. Board of 
Education . 347 U.S. 483, 493, 74 S.Ct. 686, 691 (1954). The 
deprivation of education by the state, pursuant to an 
ei'tablished custom or practice, without due process, requires, 
we submit, a process more like that afforded to the Goldberg 
plaintiffs whose claiir. to welfare payments w^^.s being 
extinguished, and less like the process afforded to the 
prisoner in Parra tt. whose cigarettes were snatched by a 
prison guard acting contrary to established norms. 

Defendants also rely upon Horton v. Marshall Public 
Schools . 769 F.2d 1323 (8th Cir. 1985), which actually 
supports plaintiff's argument. In that case, the Eighth 
Circuit said that a school excluding a pupil for nonresidence 
must "give the student notice of the reasons for which he will 
be excluded from school and an opportunity to respond to and 
contest those reasons if he so desires." Id., 769 F.2d at 
1334 (emphasis supplied) . The defendants in Horton has 
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actually provided such process. Ibid . The Hort on case also 
illustrates a significant issue regarding the process that is 
due the plaintiff. The Arkansas scheme at issue in Horton 
determined a pupil ' s school attendance upon the actual 
presence in the district of a parent or guardian. Under that 
standard, the Court held that due process did not require an 
evidentiary type hearing because the facts were generally of 
the type that were easily verified. In contrast, New York's 
scheme differs from that of Arkansas, in that a long line of 
authority holds that physical presence or absence of a parent 
in a district is not always determinative of residence. See, 
e.g., Matter of Richards , attached to the complaint, and cases 
cited therein. New York's standard hinges upon case by case 
analysis of the facts, including the intent of the parent and 
the circumstantial evidence surrounding the application for 
school admission. Significantly, the Horton court said it 
would be "impractical" to provide a hearing regarding 
"objective and typically disputable facts such as those 
involved in this case. Absent some indication that there is a 
dispute regarding such facts" a hearing was not necessary. 
Horton , supra at 1334. 

Certainly, at this stage of proceedings, it cannot be 
said that the facts alleged do not support a valid claim 
against the defendants for some relief, whether it be damages 
or declaratory relief or prospective injunctive relief. 
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POINT VIII 

THE STATE COMMISSIONER IS NOT ABSOTJJTELY IMMUNE 
The State commissioner asserts the defense of absolute 
immunity because of his claimed "le'^islative" capacity ,25 »pj^g 
defense rests upon a distortion of plaintiff's claim against 
the State Commissioner • He says the plaintiff's claims boil 

down to a complaint that he has^ not promulgated certain 

7 

regulations; that the Board of Regents is the real party in 
interest because it must approve any regulation he proposes, 
that the Commissioner and the State Board of Regents are like 
a "Governor" and a Legislature, and that plaintiff is barred 
from any relief because the remedy is "legislative" in nature. 
If full due process could be afforded by the local 
^ districts alone, there might be some plau<5ibility to the 
Commissioner's claim that he need not instruct local schools 
to do what the Constitution already requires. Plaintiff's 
claims, however, go much farther than that, and thus the Court 
need nor reach that difficult issue. Under the State scheme, 
QHly the Commissioner has administrative jurisdiction to make 
a binding decision as to which of two districts is the 
appropriate district of residence. Because the State 
Commissioner has not devised any effective recourse, pupils 
are subject to exclusion from school due to inconsistent 
residence determinations by local school districts which 
cannot bind one another by their decisions. It is the lack of 
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State Commissioner's Memorandum, p*20. 
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effective recourse to the Commissioner to resolve residence 
disputes which leads to a taking or deiic^at of the pupil's 
claim of entitlement without due process. 

The State Commissioner's cl^aim of absolute judicial 
immunity is similarly without me'^it.^^ Hi contends that "[i]n 
appeals *^ursuant to N.WEd.L. §310, the Commissioner functions 
as a quasi-judicial officer."^'' Because there is no pending 
appeal pursuant to Section 310 of the New York Education Law, 
and plaintiff seeks no order of this court relating to any 
particular proceeding under Section 310, the argument is 
misdirected. 

Plaintiff has alleged the existence of very substantial 
burdens upon the denied school applicant, whose only 7;emedy 
under the existing system is the Section 310 appea These 
burdens, e.g., the filing fee, the pleading burden, the 
formal, typewritten papers, the service require;aents, the 
briefing and stay practice, taken as a whole, denied the 
plaintiff, who was unrepresented by counsel at the relevant 
time of her denial, a meaningful hearing at a meaningful time. 
The State Commissioner apparently misreads the criticism of 
the adequacy of the Section 310 c^ppeal process in this 
situation. There are at least several constitutional 
solutions to the problem. One remedy might lie in revamping 
the Section 310 process to suit the needs of this type of 

2 6state Commissioner's Memorandum, p. 2 0-21. 
27jd. at 21. 
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c?.se. An equally constitutional remedy might lie in the 
creation of a less formal remedy for the • pupil who is not 
attending school, without changing any procedures of the 
formal Section 310 appeal. Apart from insistence upon the 
rudiments of due process, plaintiff does not ask this court to 
be a super legislature. Rather, it should be left to the 
defendants to devise a scheme which both satisfies the minimal 
constitutional requirements of due process and meets their 
administrative needs* 
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POINT IX 

THE STATE COMMISSIONER H^S NOT ESTABLISHED 
QUALIFIED IMMUNITY 

The State Commissioner contends that he enjoys qualified 

immunity from the damages claim. If the defendants had 

required adherence to some process, even a faulty process, 

before pupils are turned away from schoolhouse doors by local 

school officials, they probably could not be held personally 

liable for constitutional defects in the process. See Davis 

V. Scherer , 468 U.S. 183, 104 S.Ct. 3012 (1984) (No individual 

liability of school official who in good faith had promulgated 

a constitutionally defective process for post-termination 

hearings for teachers) . Such a defense is unavailable here, 

because the Commissioner had no rule at all requiring notice 

to denied school applicants: only after this and other 

similar litigation did he recently propose a regulation which 

begins to address the subject. Clearly, the school officials 

in Davis v. Scherer . supra, would have been liable for 

damages if they had no administrative procedure at all for a 

hearing before or after a teacher's employment termination. 

Cf . , Courtemanche v. Enlarged Citv School District of the City 

of Middletown . — F.Supp. — , 1988 U.S. Dist. LEXIS 4024 

(S.D.N.Y. 1988), where this Court stated: 

"[D]etermining just how much process was due [a 
terminated School Superintendent] may present a 
closer question than would appear at first glance. 
Compare Cleveland Bd. of Educ. v. Loudermill, 470 

28state Commissioner's Memorandum, p. 26. 



U-S. 532 , 542 (1985) (holding that "root 
requirement" of due process generally dictates 
hearing prior x:o termination of employment) with 
Giglio V, Dunn, 7^2 F.2d 1133, 1134-35 (2d Cir.)/ 
cert. denied, 469 U.S. 932 (1984), cited with 
approval in Campo New York City Employees' 

Retirement Sys., No. 87-7237 slip op, at 2379-80 
(2d Cir, Mar. 31, 1988) (denying teacher's section 
1983 claim, baised on his allegedly coerced 
resignation, since availability of Article 78 
hearing under New York law constituted sufficient 
post-deprivation hearing in accord with due 
process) . " 

Id. Certainly it is inappropriate to decide on this motion 
the details of the process that is due the denied school 
applicant. 

If the State r amissioner had a constitutionally adequate 
process of the type sought by plaintiff, we agree that he 
could not be liable for occasional random deprivations of due 
process due to non-compliance with the procedure by 
subordinate officials. Rizzo v. Goode . 423 U.S. 362, S. Ct. 

(1976) (Doctrine of respondeat superior not available where 
existing procedures for controlling police misconduct were 
adequate, where constitutional violations were contrary to 
department policy, and unconstitutional departures from 
department norms were unpredictable and sporadic). But here, 
it is clear that there was no statute, regulation of the 
Commissioner or local rule of the school boards requiring any 
written notice or a hearing of any type on denial of a pupil's 
application for school. The system allowed notice-less , 
hearing-less, summary denials of education. Plaintiff has 
fairly alleged, if not established, that this is a policy, 
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custom^ or usage of all the defendants • Significantly, not 
one of the defendants has expressed any indication that the 
process afforded the plaintiff was inconsistent with their 
rules, regulations, practices, poticies, customs or usagec. 
Accordingly, the State Commissioner is accountable in damages 
for the constitutional infirmity of the procedures. 

7 
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CONCLUSION 



For all of the foregoing reasons, plaintiff respectfully 
prays that thfe Court deny the defendants' motions to dismiss, 
direct them to answer the Second Amended Complaint, and grant 
such other and further relief as to the Court seems just and 
proper* 
June 2, 1988 



Respectfully submitted, 



WESTCHESTER LEGAL SERVICES, INC. 

Gerald A. Norlander, Esq. 

Julie A. Mills, Esq. 

150 Grand Street 

White Plains, New York, 10601 



Tel. (914) 949-1305 




53 



402 



